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INTRODUCTION 

i 

A study of lagal issues which arose in the development of 
employer based career education (EBCE) programs was approved as a 
component of ARIES' contract (OEC-0-72-5240) with NIE in April, 
1973. The project was intended to first examine the legal issues 
which arose during the first year of operation of the Model II 
EBCE projects and to report on ways potential developers could 
address and resolve legal questions as they planned and i^n] de- 
mented new EBCE programs. Following this report of first ^.r 
problems and potential solutions, ARIES will develop a brief 
guidebook which lists key questions and issues that future devel- 
opers of EBCE programs should examine. The first report is pre- 
sented as a working draft from which certain policy questions and 
priority issues may be delineated. This report is, therefore, an 
internal working document the value of which lies in its exposi- 
tion of issues from which a guidebook may evolve. 

In order to deal with the many issues of a legal and regula- 
tory nature arising during the first year of Model II operations, 
it was necessary to focus research on federal statutes and on the 
statutes of the four states (Pennsylvania, West Virginia, Califor- 
nia, Oregon) where Model II programs are in operation. Further, 
the issues had to be narrowed to include only those of reasonable 
importance to current projects. Despite those limitations, state 
codes and statutes, administrative regulations, and guidelines are 
voluminous to the extent that nearly every issue discussed herein 
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could provide ample information for a single report of comparable 
len9th and requiring extensive research. A discussion of these 
issues to provide information for !!BCE developers throughout the 
nation might well include an examination of statutory^ variations 
among the states. This was not possible. Instead, we have 
attempted to use examples which may be more broadly applicable 
from federal law and the statutes of the four states. 

Though case law is cited in this draft as exemplary of solu-* 
tions to legal questions in educational settings, no claim is 
made that the citations are applicable in a specific legal test. 
Further, ARIES disclaims any attempt to offer legal advice to 
the Career Education Program through the research, citations, and 
discussion included herein. The report, which has been examined 
and critiqued by educational and legal specialists, represents an 
analysis of EBCE legal issues and solutions without holding that 
the courses of action followed or suggested would carry the force 
of law in any future test of comparable legal proceedings. 

Citations of case law throughout the report follow the stan- 
dard citation forms used in Corpus Juris secundum and American 
Jurisprudence , both legal encyclopedias. In addition, the report 
cites state codes and has drawn from the U.S. Code Annotated for 
material regarding federal laws. It should be noted that there is 
a paucity of material regarding students in work experience pro-' 
grams. The result is that research had to focus on both child 
labor and educational laws in an attempt to determine appropriate 
applications to a work experience program which includes student 
participation in both educational and employment settings. 

ERIC 



PinallYf we should note that the acronym EBCE itself has 

been changed during the course of our study to mean " Experienc e 

Based Career Education". The substance of the report is unaffec- 

ted by the change, though the discussion related to private vs. 

public school sponsorship is of reduced importance. The current 

meaning of the acronym focuses less on the locus of control and 

more on the nature of the program offered. Experience based 

i 

programs imply a higher concern with the type of education a 
student receives without limiting its control or sponsorship to 
either the private or public sector. Our discussion raises per- 
tinent issues, advantages, and disadvantages of private sector 
sponsorship, though neither public nor private control should be 
excluded as an organizational strategy. 
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PUBLIC VS. PRIVATE SCHOOL SPONSORSHIP 

A. Introduction 

In the early conceptualization and design of the Employer (now 
Experience) Based Career Education model, it was anticipated that 
employers., individually or as a consortium, would sponsor and gov- 
ern career education programs. It was believed that employers had 
facilities at which work exploration and training could be pursued. 
In addition it was felt that some facilities could be used for teach- 
ing various academic subjects and basic skills just as in most 
schools. While this plan bore resemblance to some existing school 
programs, its major difference was in the governance structure. 
As employers sponsored, planned, and operated such a program, they 
would be running what was essentially a private school, independent 
of public school jurisdiction. 

Private school sponsorship had legal advantages and disadvan- 
tages that will be briefly discussed. It should be noted, however, 
that the private school governance concept for EBCE has never been 
fully tested. Employers have not contributed funds directly to the 
operation of any EBCE program, though they have given support, 
encouragement, and direct help through "in kind** assistance. Em- 
ployer representatives have served on advisory boards and have 
assisted in the instructional process as it related to various job 
areas and work experiences. They have seemed reluctant to fully 
support a career education program for several possible reasons. 
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• The benefits derived for the employer nay not be commensurate 
with the costs of program operation. 

• Employers currently have no direct way to recover any funds 
from the state to cover basic educational costs which public 
schools receive. 

• Employers feel well-qualified to teach about their enter- 
prise, but are generally not equipped to provide basic 
academic instruction. 

B. Locus of Control 

We have noted above that central to the question of employer 
governance are two issues — locus of control and financing. The 
latter will be addressed separately in the next section of this 
paper. Control of schools has traditionally been viewed as an 
obligation of the states and state legislators have primary auth- 
ority to create or provide for the establishment of districts of 
various kinds and for differing purposes.^ Legislatures may 
enlarge, consolidate, or dissolve school districts, though they 

2 

may delegate such authority to subordinate administrative bodies. 

Once established, school districts can only be altered in their 

3 

basic character by other action of the legislature. The reason 

1. Regional High School District No. 3 v. Town o f Newtovm, 59 A2d 527, 
134 Conn. 613. Eden Tp. School District v. Fisher , Co'm. Pl.# 

52 Lane. Rev. 239. 56 C.J. p 255 notes 30-35. 

2. Sunnvwood Common School Dist. v. County Board of Education, 
81 SD 110, 131 NW2d 105. Hazlet v. Gaunt , 126 Colo. 385, 
250 P2d 188. 

3. state V. French , 208 p 664, 111 Kan. 820. Barrett v. Haas, 

Com. PI. , 62 Dauph. 118. Tilton v. Dayton Independent S chool Dist., 
Civ. App., 2 S.W.2d 889. 
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for classifying school districts by cities, counties, or other 
jurisdictional boundary was to allow different rights, powers, and 
liabilities to the different classes.^ For example, the powers of 
school districts in cities of the first class will differ, from 
small districts, from county districts, and other special or inde- 
pendent districts in such matters as taxing power, indebtedness 
and bonding limitations, teacher benefit plans, etc. It is, how- 
ever, the responsibility of state legislators to exercise these 
powers and to determine the authority which shall be vested in 
local educational agencies. 

Employers traditionally have not viewed themselves in the 
role of educating people, onlv^ of training them in job-related 
activities. It would be within the power of a state legislature 
to create a separate, special school district within an existing 

district or districts for the purposes of operating a specific 

2 

type of school with a defined set of responsibilities. Examples 
of such special districts include intermediate or regional special 
education districts, vocational-technical school districts, and 
area-wide educational service agencies. In the case of creation 
of a special unit to provide a career education program, the legis- 
lature would have such power only if they did not grant a 
license and permission to operate a private school program to 
corporations or other private enterprise. Under a constitutional 

1, Conover v. Board of Education of Nebo School Dist. , 175 P. 2d 
209, 110 Utah 454, rehearing denied 186 p. 2d 588, 112 Utah 219. 

2. Engle v. Reichard, 4 Pa. Co. 48. 
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provision requiring schools to be free from sectarian or private 

control, the term "control** was determined to be the act or fact 

ol controlling} povot or authority to control; directing or re~ 

1 

straining domination. Public access and opportunity for control 
would have to exiit, and such a career education program would 
neither be employer governed nor would it meet the test of being 
independent of a state educational structure. The alternative 
remaining for an employer controlled EBCE program would likely be 
as a private school. 

c , Private Schools --Their Authority and Control 

Private schools are generally defined as places, organizations, 
or endeavors attendance at which would satisfy compulsory school 
attendance laws. The location of such a school or its physical 
facilities must allow for governmental supervision. Home instruc- 
tion has ordinarily been rejected as a private school, in part be- 
cauee of such regulatory problems.^ Th'is, a private school must 
provide an instructional sequence "that satisfies state requirements 
for compulsory attendance and is accessible to governmental regula- 
tion. It follows that authority to operate a private school derives 
from the state similarly to what was observed in public schools. 

Control of the private school is quite another matter. A board 
of education, its designated administrative executive, or 'individ- 
uals who provide regularly scheduled instruction may legally 

1. Gerhardt v. Heid , 267 N.W. 127, 66 N.D. 444. 

2. People v. Turner , 121 Cal App 2d Supp 861, £63 P2d 685, app dismd 
347 US 972, 98 L Ed 1112, 74 S Ct 785; State v. Hoyt , 84 NH 38, 
146 A 170. 
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contrcil a private school. Other than the need to be recogniaed as 
an educational program or separate educatior.al entity with regular 
hours of operation, the state does not exercise regular supervisory 
control. EBCE programs formed by employers and providing a regular 
course of instruction would likely qualify in most states as a 
private school. 

Procedures for obtaining a private school license vary from 
state to state but usually are intended to specify the fields of 
instruction to be offered, location of services, the number of 
participants to be enrolled, qualifications of staff, and resources 
available to equip and maintain the school. Soma states require an 
admissions policy for private schools which allows equal access 
regardless of race or religion. Additionally, most states require 
a surety bond to protect the contractual rights of students. 
D. Advantages of Private School Organizational Pattern 

It has been held that private schools may have teachers who are 
not certified.^ The more important concern, in the view of the 
state, was that instruction was given generally in the same subjects 
and for the same duration as required of public schools. An EBCE 
program could probably utilize company employees and non-certified 
persons in the conduct of its instruction and in work experience 
supervision . 

Private schools may be operated on employer sites and in areas 
not otherwise zoned for commercial purposes.^ But if the school is 
conducted improperly or is in a locality where heavy traffic or 

1. state v. Peterman , 32 Ind App 665, 70 NE 550. 

2. Tonnelle v. Hayes, 118 Misc 339, 194 NYS 181. 
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unusual noise creates a pi\>blein to other residents or neighbors, it 
could be enjoined from operating.^ Legislative authority for speci- 
fying educational programs and determining financing limits with 

regard to public schools, is limited in private schools to the preser- 

2 

. vation of public safety, health, and morals. k Kentucky court held 
that unless a private school is a direct throat to safety, health, 
or morals, neither the state nor the voters may prohibit its estab- 
lishment. ^ 

While the state may require that certain ireas of instruction 
are covered and that classes meet on a specified schedule, private 
schools generally have fewer academic requirements. This permits 
greater latitude in programming and allows for special instruction 
in areas related to the purposes of the private school. Special 
vocational or religious classes are examples of courses that may 
not be available or offered by a public school. Wider latitude in 
programming is especially helpful to innovative, experimental pro- 
grams which are attempting to promote or research new educational 
ideas. 

One of the major advantages of a private school organizational 
pattern in an EBCE program is the extensive power cf private schools 
to make contracts. Unlike the constraints placed on public schools, 
it is possible for private schools to make contracts and assume 
indebtedness levels in excess of those permitted for public schools. 
If facilities require modification or if new buildings or property 
is needed, private schools can contract for such work or property 
without being subject to state school regulation. In doing so they 

1. Appeal of Ladies' Decorative Art Club (Pa) 10 Sadler 150, 13 A 537. 

2 . Montpel ^ er Academy v. George, 1 4 La 3 9 . 

Q 3. Columbia Trust Co. v. Lincoln Institute , 138 Ky 804, 129 SW 113. 
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are not limited as are public schools in the amount cf indebtedness 
they may incur. As a private entity, they assume liability for their 
contractual obligations much as a private corporation or individual 
does . 

Private schools are usually not insurers of the safety of 
students and generally do not stand in loco parentis with respect to 
students, but they must exercise ordinary safety care. The in loco 
parentis concept accounts for many restrictions on student behavior 
and has been used as the basis for a variety of suits against public 
school officials and school districts. The advantage to private 
schools is particularly pertinent in the case of boarding or resi- 
dential schools w**ere students are present in school facilities on 
a full-time basis. If a student were injured, for example, in a 
scuffle with another student, and where such conduct could not 
reasonably be foreseen, the school would not be held responsible. 
This is not to say that private schools and their employees must 
not exercise care in performance of assigned duties. Individual 
staff members, charged with student supervision, may be held respon- 
sible and liable for personal injuries, as may public school teachers. 
E. Disadvantages of Private School Organizational Plan 

Host schools wishing to offer educational services over a long 
period of time eventually seek some form of accreditation. Usually 
such accrediting is done by independent organizations which require 
successful operation of one or more years before the school may 
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apply for accreditation. Often they require the completion of one 
""graduating** class before accreditation is given. Evaluation and 
examination of a school seeking accreditation are costly 'and time** 
consuming. They may not be highly important to a private school 
attempting an experimental research and development program^ but 
may be crucial to students who want assurances that the educational 
program prepares and makes them eligible for entry into the job 
market # colleges # or other advanced training programs. From an 
accreditation aspect, private school EBCE organization is cumber- 
some. However # if the program were to be developed or fostered 
by an already accredited school ^ student eligibility for advanced 
schooling would not be in question. 

The major disadvantage of private school sponsorship of EBCE 
programs is funding. Each of the present EBCE Model IZ programs 
mentioned funding as a key issue in future implementation of the 
modelf even though each of them is federally funded and has no 
immediate need to seek alternative resources. Staffs of each of 
the labs expressed concern that the private sector seemed unready 
and its resources not available for development of new EBCE pro- 
grams. Funding is a disadvantage which alone may outweigh the 
several advantages of private school organization cited above# and 
represents an important reason why EBCE programs may eventually 
have to be organized under the aegis of the public schools. Because 
of the importance of this issue ^ it is treated separately in the 
next section. 
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Chapter II 
FINANCING 



A* Introduction 

Benjamin Willis > former superintendent of the Chicago Public 
Schools, once commented that the only real board of education in 
any state is the state legislature. He was referring, of course, 
to the regulatory power vested in the state to establish and limit 
taxing authority of local education agencies. The financial main- 
tenance of schools in every state is the responsibility of the 
state and not of local or municipal governments. Within consti- 
tutional limits, the state has the power of control over school 
funds and the manner in which school systems are financed.^ 
Willis* position was that as state funding increases so does 
real state control. A similar situation exists in any educational 
system, for from wherever the money comes, there rests the control 
of the school. 

To date in EBCE programs, that funding source (and hence, the 
locus of control) has been the federal government (first the 
Office of Education, later the National Institute of Education). 
Though non-profit regional educational laboratories administer 
each of four programs with tb? guidance of local governing boards 
and advisory councils, program services are ultimately decided by 
the amount of federal funding. These experimental model programs 
have each developed affiliations with employers and with local 

1. Wilmore v. Annear, 65 P. 2d 1433, 100 Colo. 106. 
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school systems, neither of which directly participate in program 
funding. We noted in Chapter 1 several reasons why employers may 
not find it economically feasible to fund and conduct EBCE pro- 
grams. Public school districts through the financing 'authority 
vested in them by the state appear most able, under current laws , 
to establish and obtain long-range funding to operate career educa- 
tion work experience programs similar to the EBCE model . In the 
following sections we will examine school finance legal bases for 
this position. 

B • Public School Districts Appear Most Able ... 

In the past five years a number of state legislatures passed 
laws which were designed to provide public funds to non-public 
schools. Pennsylvania was among the first, and its declaration 
of legislative policy details the several arguments of supporters 
of aid to non-public schools.^ The premises were as follows: 

1. Intellectual and cultural resources are prime national 
assets, but the growing population and attendant rising 
educational costs have created a mounting financial 
crisis within the state. 

2. Non-public education facilities educate more than one- 
fifth of all elementary and secondary age pupils. 

3. The education provided by non-public facilities is 
recognized as a public welfare service which the state 
has a governmental duty to support. 

4. It is a fundamental parental liberty and basic right to 
choose a non-public education facility for a child. 

5. The state, in fulfilling its duties, has a right to pur- 
chase needed services, whether from public or non-public, 
sectarian or non-sectarian organizations. 



1, Pennsylvania Education Statutes , Chapter 23, Section 5602. 



6. An intolerable /inanclal burden would result for the state 
i£ a majority o^ parents moved children from non-public to 
public schools • Therefore the state should purchase secu- 
lar educational services from non-public schools to avoid 
school stoppages and impairment of education • 

Based on this policy statement, Pennsylvania developed and 
passed two laws to provide aid to nonpublic schools. The first 
act in 1968| called the Nonpublic Elementary and Secondary Educa- 
tion Act, allowed for the state to purchase from nonpublic schools 
secular education courses consisting of mathematics, modern for- 
eign languages, physical science, and physical education. Special 
funding was designated and the act was to be administered by the 
staters Secretary of Education. Subsequent court test of the law 
led to it being declared unconstitutional by the U.S. Supreme 
Court 

The Pennsylvania legislature next passed in August, 1971, the 
Parent Reimbursement Act for Nonpublic Education. The act provided 
for tuition payments to parents whose children had completed the 
school year in a nonpublic school. Tuition reimbursement was set 
at $75 per year for an elementary age child and $150 per year for 
a child of secondary age. This law was contested and was struck 
down by a federal court. An appeal to the U.S. Supreme Court failed 
to change the lower court decision and tuition reimbursements were 
declared unconstitutional. The court has also held that tax 
deductions for parents of children attending nonpublic schools were 
not constitutional.^ 

1. Lemon V. Kurtzman , 310 F.Supp. 35, D.C. 1969 and Lemon v. Kurtsman , 

91 S.Ct. 2105, 403 U.S. 602, 29 L.Ed. 745 (1971), rehearing denied 

92 S.Ct. 24, 404 U.S. 876, 30 L.Ed. 2d 123 on remand 348 F.Supp. 300. 

2. Lemon v. Sloan , 340 F. Supp. 1356, D.C. 1972. 

3. Committee for Public Education v. Nyquist , 93 S.Ct. 2955. 
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The latter plan had been adopted by several states including New 
York, Minnesota, and Ohio. 

The effects of this recent series of rulings make it quite 
clear that most forms of state aid to nonpublic schools are likely 
to fail, since it is felt that such aid advances religion by sub- 
sidizing religious activities of sectarian elementary and secondary 
schools. It has not been determined to date whether a form of 
state aid to nonpublic schools could be implemented if it could be 
shown conclusively that no sectarian religious activities were even 
remotely associated with the nonpublic school. The legislative 
interest to date has clearly been directed at finding a means to 
subsidize sectarian schools which constitute the vast majority of 
nonpublic school facilities. While a career education employer 
supported program may be completely separated from an advancement 
of religion, recent court decisions suggest that it may be diffi- 
cult to interest legislatures in new laws that would allow non- 
public school funding. There is, however, precedent to suggest 
that it may be possible to legally fund a nonsectarian private 
school. It has been held that an act authorizing public aid to 
private institutions for the education of "exceptional children** 
was not in violation of the Kentucky state constitution.^ 

1. But ler V. United Cerebral Palsy, Inc. (Ky) 352 SW2d 203, the court 
HcTding tnat under the state constitution the act had a valid pub- 
lic purpose, since although the financial aid provided went directly 
to the school the ultimate beneficiary was the "exceptional** child; 
and the court further holding that the act was not violative of a 
state constitutional provision prohibiting the expenditure of pub- 
lic money for nonpublic schools, since the act was orimarily a 
welfare rather than an educational measure, the court saying that 
It was not the intention of the delegates in adopting the consti- 
tution to deny forever the possibility of special educational 
assistance to those who by no choice of their own are unsuited to 
the standard program and facilities of the common-school system. 
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It has been argued that this same principle might be applied in 
a nonsectarian career education program. 

A private school setting offering nonsectarian career educa- 
tion appears to have some similarities to private special educa- 
tion institutions. But there is one significant difference. 
Students who receive special education training are a unique clas- 
sification who are identified as medically, psychologically, and/or 
educationally handicapped. The classif icatory system or labeling 
which pronounces such children as "exceptional" was used in Butler^ 
as a basis for declaring financial aid to them as a vrelfare rather 
than educational measure. The parallel situation for public sup- 
port of children in private career education programs may require 
that participants be placed in a special category of need and that 
the purposes of such classification not be primarily educational. 
Such a possibility seems to be contrary to the philosophy of career 
education as a service to all children, not to a selected few. 

Another potential method for public funding of private career 
education programs relates to the current experiments with voucher 
systems. In such a system,. a basic allotment for education goes 
to parents who may then select the school which the child attends. 
Thus far, however, such experiments have been of limited number 
and scope. A principal example has been the federally funded Alum 
Rock (California) voucher program. Two characteristics limit the 

1. Butler V. United Cerebral Palsy, Inc., op.cit. 
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broader applicability of this program to other settings. (1) Fed- 
eral funds are supporting the program which has been approved as 
a special experiment by the state. No special state funds are 
involved. (2) Parents may make choices, but they are usually 
within the public school sphere.^ 

Recently Connecticut passed legislation allowing six experi-* 
mental voucher programs in the state. Those programs will allow 
parents to choose schools within the private sector, but the test 
is a limited one for experimental and demonstration purposes only. 
Whether the voucher model is successful has yet to be determined, 
and the possibility exists for a court test of its legality. 

It should be stressed that all public funding of education is 
determined by state legislatures which promulgate laws to regulate 
school financing. In order to obtain a variance allowing public 
funds to be expended for a private career education program, 
special legislative action would be required in each of the states. 
If that were accomplished, the resulting statutes would likely be 
subjected to a court test of their legality. The difficulties in 
obtaining and sustaining special legislation to benefit and accom** 
modate public funding of private career education programs appear 
to be substantial . 

C. ... Through the Financing Authority Vested in Them ... 

We stated earlier that states control public education by their 
power over the purse strings. Not only do states levy and collect 

1* California enacted legislation (SB*600, April 3, 1973) which will 
permit private schools to participate in the voucher demonstration 
However, the legislation stipulates that participating private 
schools must be under the exclusive control of the public school 
board for the duration of such participation. 
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taxes which are returned in the form of aids to public schools, but 
they also limit how much local districts collect, usually through 
property taxes. Yet the property tax, which is combined with 
state aids to constitute 90 percent or more of the funding of most 
public schools, remains one of the least popular of all taxes paid 
by Americans. In one survey 45% of the sample regarded the local 
property tax as the worst, least fair levy, while 19% named the 
federal income tax, 13% the state income tax, and 13% the state 
sales tax. As a result of this distaste and the inequities it is 
felt have arisen through property tax fundi^ng of public schools, 
a series of challenges has been directed at changing school funding 
procedures . 

In Serrano vs. Priest ,^ the California Supreme Court found 
that tax levies which provide "wealthy" school districts with ample 
funds at a comparatively small cost per taxpayer while "poor" dis- 
trict taxpayers paid higher property tax rates were in violation 
of the U.S. Constitution. Similarly in Rodriguez vs. San Antonio 
School District ,^ the Texas Supreme Court and lower federal courts held 
that the Texas scheme for financing education, based largely on a tax 
on real property, was a violation of the equal protection clause 
of the Fourteenth Amendment to the U.S. Constitution. However, 
the case was appealed to the U.S. Supreme Court which overturned 
the lower court rulings on March 21, 1973. The Supreme Court 
majority, on a 5-4 vote, held that the Texas law did not establish 

1. Serrano v. Priest , 96 Cal . Rptr. 601; 487 P. 2d 1241» 5 Cal. 3d 
584 (1971). 

2, Rodriguez v. San Antonio Independent School District , 337 F. 
Supp 280 (WD Tex. 1971). 
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a special class! t'icatory sy&tein for school funding based on wealth. 
Further, the state's action did not touch on a fundamental inter- 
est since education was not a basic right guaranteed by the Con- 
stitution. The court concluded that the Texas way of financing 
education used methods consistent with state purposes, and were 
constitutional. The results of the Texas law, which allowed 
local districts to raise money beyond state aid and for inter- 
district inequalities to arise, were not considered evidences of 
discriminatory practices by the state. 

Other states have experienced similar challenges^ and the 
most common outcomes closely resemble the Serrano ruling. But 
the courts have tended to sustain, or suspend execution of an order 
to change existing laws. Instead they have urged legislative 
action to remedy the inequities in present school funding 
patterns. 

Several solutions have been proposed to reduce or eliminate 
the inequities of school financing. All of the systems include 
some form of tax redistribution, but perhaps the most prevalent 
proposal is James Conant's suggestion that elementary and sec- 
ondary education be fully funded from state resources rather than 
the present combination of state funds and local property taxes. 
Under this plan, states would be responsible for substantially 
all of the nonfederal outlays to support schools. The Presi- 
dent's Commission on School Finance^ supported this concept and 

1. For example. Van Dusartz vs. Hatfield , U.S. District Court, 
Minnesota, 1971. Robinson vs. Cahill , Superior Court of New 
Jersey. 

2. Schools, People, and Money; The Need for Educational Reform. 
The President's Commission on School Finance, Final Report, 1972. 
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recommended that local s/'pplements not be allowed to exceed 10 
percent of the state allocation* The role of the federal govern- 
ment was recommended to be limited to providing leade^rship in 
long-range educational policy, with only a supplementary role to 
the states in providing school capital and operating costs. 

The effect of recent litigation on future career education 
programs has # of course^ not yet been determined* Added state 
control of funding seems likely to increase state influence on 
school operations^ including special and innovative programs* 
Because employer based career education programs almost certainly 
require nsw expenditures of public funds, it seems evident that 
there will have to be support both financially and conceptually 
by the states. Any attempt to promote an EBCB model at the 
local district level may be frustrated by the staters growing 
role in financing and the limitations inherent when one or more 
federal agencies attempt to inform and provide orientation to the 
thousands of local districts in the nation. 

D . • • • To Establish and Operate Career Education Programs Similar 
to the EBCE Model 

The legal issues related to financing have led us to suggest 
that career education programs/ and specifically the EBCE model , 
will be difficult to finance outside the jurisdiction of public 
schools. While a precedent exists for funding non-sectarian 
private schools, we believe that the chances for such legisla- 
tion to be passed specifically to assist private EBCE programs 
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are remote. Thus, we support the position that development be 
encouraged within public schools. 

Secondly, we reviewed current litigation that is directed at 
decreasing inequities in school expenditures through full (or 
fuller) state funding. As the proportion of state aid to public 
schools increases relative to local property tax expenditures, the 
locus of control of schools may shift increasingly to the state. 
Implementation of new programs must be accompanied by commitments 
of new moneys. For the states to support EBCE programs, they will 
need to become conceptually committed to an EBC£ model as an alter- 
native secondary education program. One method of accomplishing 
this end would be to utilize present model programs for visitations 
by state personnel from throughout four designated regions. Anoth- 
er strategy for marketing the EBCE concept would use present 
developers to lead workshops and seminars on the model for state 
curriculum leaders. Supporting and promoting the concept at the 
state level is recommended over attempts to encourage EBCE pro- 
grams at the local district level. 
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Chapter III 
FORMXHG A CAREER EDUCATION PROGRAM 

There is wide variation in the form which career education 
programs may take, but there are several common concerns which must 
be addressed regardless of the organizational plan. In this sec- 
tion, we intend to examine some organizational issues which affect 
or influence the planning of new programs. 

A. General Administrative Issues 
1. Compulsory Education 

Compulsory education statutes have become very general in 
the United States and their constitutionality seems beyond 
dispute. The purpose of such laws is to ensure that children 
are trained in matters related to good citir:r^nship, patriotism 
and loyalty to the state. Since such laws are a means of pro* 
tecting the public welfare, it has been held that a parent has 
an obligation to the state as well as to the child. ^ Further, 
the rights of parents in custody and control of children are 
subordinate to the power of the state and may be restricted or 
regulated by state or municipal law. 

Parents or persons having custody and control of children 
of specified school ages are under legal requirement to enter 

1. Meyer v. Nebraska , 262 U.S. 390, 67 L Ed 1042, 43 S Ct 625, 
29 ALR 1446| State v. Bailey , 157 Ind. 324, 61 NE 730. 

2. State V. Garber , 197 Kan. 567, 419 P2d 896, app dismd and 
cert den 389 U.S. 51, 19 L Ed 2d 50, 88 S Ct 236; Common - 
wealth V. Bey , 166 Pa Super 136, 70 A2d 693; Rice v. Common - 
wealth, 188 Va. 224, 49 SE2d 342, 3 ALR2d 1392. 
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.children in school during the required period* Usually those 
ages are determined in the statutes of each state, with the ^'^ost 
common specified age ranges being six or seven through sixteen^ 
A most comprehensive survey of state school attendance laws 
was developed by Umbeck in which she not only reviewed compul- 
sory attendance ages, but also examined statutes related to 
employment permits, school census, child labor. Since that 
1960 study, at least six changes in compulsory school atten- 
dance ages have been enacted. They are: 

Colorado 8-16 Changed to 7-16 

Maine 7-16 " 7-17 

New Jersey 7-16 - " 6-16 

Puerto Rico 8-14 " " 8-16 

Texas 7-16 " " 7-17 

VJyoming 7-16 7-17 

Umbeck's summary of these regulations (Appendix A,pll6) 

includes review of attendance statutes of the So states, Puerto 

Rico, and the District of Columbia. A subsequent review of 

state compulsory awtendance laws by Steinhilber and Sokolowski^ 

also provides an excellent resource for an EBCE developer who 

is concerned with satisfying the legal codes of his state. 



1« Some erosion in the general legal position of compulsory atten- 
dance laws is exemplified in the case of Wisconsin v. Yoder , 
406 U.S. 205. In this case the U.S. Supreme Court held that 
the compulsory attendance law was in violation of the First 
Amendment rights of Amish whose religion required them to with- 
draw their children from school upon completion of the 8th grade. 

2. Umbeck, Nelda. State legislation on school attsndance and related 
matters — school census and child labor . U.S. Office of Educa- 
tion, Legislative Services Branch, 1960. 

3. Steinhilber, A.W., and Sokolowski, C.J. State law on compulsory 
education . U.S. Office of Education, OW-23044, Circular No. 793, 
1966. 
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Compulsory attendance laws are of significant concern in 
developing new and separate programs such as career education 
whether in a public or private school setting. Without their 
existence, any program of instruction could be developed with- 
out concern for conflict with curricular or course require- 
ments of the state. Further, students could enter the program 
at any age, regardless of curricular content, and participate 
in at least the formal classroom or training sessions that were 
offered. The effect of such laws, however, requires that new 
programs give careful attention to state statutes and require- 
ments so that the program will satisfy attendance requirements 
for school age children. It could be argued that programs 
could focus only on children past the regular state required 
ages, but that would be contrary to the prevailing philosophy 
which suggests that in varying ways career education should be 
extended to children throughout the school age range. 

Compliance with compulsory education guidelines does not 
determine the form which a career education program may take. 
Among the settings in which school programs may operate are a 
wide range of private, single-purpose schools, private tutor- 
ing, and home study. The adequacy of any form which a career 
education program adopts will have to be decided in accordance 
with state or local law and often on the merits of the specific 
program. If the state refuses to approve a particular program, 
a Massachusetts court held it is the parent's responsibility to 
prove the child is receiving sufficient and proper instruction. 

Commonwealth v. Roberts , 159 Mass 372, 34 NE 402. 
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Gibson^ has argue^' that all other school related consider- 
ations ultimately hinge upon compulsory attendance laws. Those 
laws place the state in the position of mandating attendance 
and impose the further requirement that certain standards of 
content and performance be established to ensure and guarantee 
the rights of minors who are subjected under the law to attend 
a school. It is suggested that all career education programs 
fall within the purview of state education laws and ir.ust be 
organized in accordance with such statutes. Without adherence 
to this position, programs could fail to provide proper guar- 
antees to students, public confidence would be eroded, and pro- 
gram continuation could be jeopardized. 
2. Licensing and Accreditation 

In order for schools to satisfy licensing requirements in 
each state, they must meet the criteria set out in the school 
codes of that state. A license, which is only a perciit to 
operate, does not ensure capability on the part of the offeror 
to provide education of any given quality. Dta:termination of 
the competency, thoroughness, and sufficiency of the entire 
instructional process is usually the result of careful exam- 
ination of the staff, course offerings, and educational poli- 
cies and procedures of individual schools. The process of 
reviewing the capabilities of a school and the subsequent 
certifying of the school in accordance with prescribed stan- 
dards is often accomplished by accrediting agencies. In the 
case of public schools, there are six regional groups which 
1. John Gibson, Legal Consultant for Far West Laboratory, Interview, June, 1973. 
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jointly comprise the National Study of Secondary School Evalua- 
tion and all public schools seeking accreditation work through 
one of the regional associations.^ 

Licensing is a more direct and immediate legal concern to 
new programs which operate within a private setting. Very often 
licenses are granted for the purpose of establishing specific 
kinds of schools such as business, vocational, and trade schools 
When operating in a private setting, it ultimately becomes a 
concern for special purpose schools that they not only conform 
to state education codes, but also that they be recognized as 
valid diploma granting institutions with appropriate accredita- 
tion. The establishment of such credentials are vital to the 
long term recognition and operation of an educational enterprise 
It is our opinion that for career education programs operating 
within a public school setting accreditation is a moot issue. 
If functioning as an independent operation, it would be neces- 
sary to seek accreditation from one of several private school 
accrediting agencies. But if operating as a single program 
within a much larger public school system, the career education 
function would be accredited as a component of its parent 
organization . 

They are: New England Association of Colleges and Secondary 
Schools, Inc.; Middles States Association of Colleges and Second- 
ary Schools; Southern Association of Colleges and Schools; North 
Central Association of Colleges and Secondary Schools; Northwest 
Association of Secondary and Higher Schools; Western Association 
of Schools and Colleges. 
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3. Curriculum Required 2nts 

Along with its fundamental power to require schooling, the 
state maintains the authority to select the system of instruc- 
tion and course of study to be pursued.^ Practicallj^, the de- 
termination of a course of study is delegated to local educa- 
tion agencies (LEAs) under general guidelines and rules estab- 
lished by the state. Local control of curriculum has been an 
expedient rather than a legal right. In this process of dele- 
gating curriculum control, the local board has complete author- 
ity to determine what courses shall be given, continued, or 
discontinued and this right cannot be interferred with or con- 
trolled by any court, unless such instruction is inimical to 
the public welfare.^ The power to delegate such authority to 
local boards has been sustained several times"* and allows for 
local officials to exercise discretion in the interpretation of 
guidelines which are usually quite comprehensive, though gen- 
eral.^ Federal and state courts do not have the power to make 
curricular prescriptions. They can only adjudicate cases brought 
to them concerning specific offerings, and decisions of a state 
court are only binding in that state. Where federal constitutional 



Associated Schools \ . Scnool Dist . 122 ninn 254, 142 NW 325; 
Posey V. Board of Education , 199 NC 306, 154 SE 393, 70 ALR 1306; 
Mumme v. Marrs , 120 Tex 383, 40 SW2d 31. 

Love, F.P. An analysis of the litigation concerning courses of 

study within the public school curriculum with recommendations 

for handling subjects that are controversial . Unpublished doctoral 

dissertation. University of Pennsylvania, 1970. 

State ex rel. Andrew v. Webber , 108 Ind 31, 8 NE 708; Posey v . 

Board of Education, 199 NC 306, 154 SE 393, 70 ALR 1306; Mootz v. 

Belyea, 60 ND 741, 236 NW 358, 75 ALR 1347. 

State ex rel. Andrew v. Webber , 108 Ind 31, 8 NE 708; State Tax 
Commission v. Board of Education, 146 Kan 722 73 P2d 49, 115 
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rights are involvedi the courts may order school boards to 
modify curriculum; for examplOi to offer athletic programs to 
female students or to provide programs for handicapped students. 

Local districts have considerable freedom to determine cur- 
riculum over the minimum requirements determined by statute. 
In addition to offering courses in common subject areas such as 
language arts, social studies, math, science, and physical educa- 
tion, local schools may require participation in a wide range of 
courses including such activities as debate, composition, foreign 
language, even the study of "thrift".^ Marconnit^ has noted that 
local curricular control has resulted in the establishment of re- 
quirements which are not based on sound thinking but are the 
result of local pressure groups* He recommends that states 
develop finer articulation in curriculum to facilitate transi- 
tion from one school system to another* Table I (from Marconnit) 
illustrates the wide diversity in curricular requirements among 
the states* 

Beyond the flexibility allowed local districts in determining 
their curriculum, several states (e*g*, California and Pennsyl- 
vania^) have enacted laws which relate directly to innovative, 
experimental programs* Such statutes allow the state to waive 
any or all requirements in experimental programs* However, the 

1. Security Nat* Bank v> Bagley , 210 NW 947, 202 Iowa 701. 

2* Marconnit, G*0* State legislatures and the school curriculum. 

Phi Delta Kappan , 49: 269-272* January', 1968 * 
3. California Education Code , Section 8058* 

Pennsylvania Board of Education Code s , Chapter 5 , Section 5*4. 
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1-U.S. Constitution, 2-U.S. history, 3-Ainerican history, . 
4-history, 5-civics, 6-American government, 7-civil 
government, 8-government , 9-state history, 10-state 
government, U-state constitution, 12-state civics, 
13-local history, 14-"!ocal government, 15-local civics, 
16-citizenship, 17-Declaration of Independence, 
18-voting, 19-American institutions and ideals, 
20-patriotism, 21- flag education, 22-Federalist Papers, 
23-Americanism, 24-conminism, 25-world history, 26-history 
of Western civilization, 27-ancient history, 28-medieval 
history, 29-social science, 30-political science, 
31-military science and tactics, 32-sociology, 33-social 
studies, 34-economics, 35-cooperative marketing, 36-consumer 
cooperatives, 37-cooperative economics, 38-geography, 
39-state geography, 40-world geography, 41-reading, 
42-writing, 43-spelling, 44-English, 45-language, 
46-grarnTiar, 47-composition, 48-rhetoric, 49-public 
speaking, 50-American literature, 51-English literature, 
52-foreign language, 53-Spanish, 54-fine arts, 55-art, 
56-drawing, 57-music, 58-language arts, 59-general mathematics 
60-mathematics, 61 -arithmetic, 62-commercial arithmetic, 
63-elementary bookkeeping, 64-higher mathematics, 65-algebra, 
66-geometry, 67-science, 68-general science, 69-natural 
science, 70-biology, 71-physics, 72-chemistry, 73-practical 
iBirts, 74-manual training, 75-homei economics, 76-forestry, 
77-cotton grading, 78-dairy products, 79-agri culture, 
80-humane treatment of animals, 81-nature study, 
82-fish and game laws, 83-conservation, 84-health, 
85-physical education, 86-moral instruction, 87-prevention 
of communicable diseases, 88-sanitation, 89-alcoho'! and 
narcotics, 90-physiology and hygiene, 91-hygiene, 
92-fire prevention, 93-safety education, 94-state traffic laws 
95-accident prevention, 96-automobile driver training, 
97-Bible reading, 98-thrift, 99-home and community 
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state is expected to evaluate the program yearly and may 
terminate a program at its discretion. A problem in seeking 
status as an experimental program is that it often requires 
more careful documentation and explanation prior to receiving 
such designation. An added disadvantage relates to the uncer- 
tainty and possible difficulty in equating courses in an experi- 
mental program with those in a regular school should a student 
wish to transfer back to a regular program. 

In the past two decades, an increasing number of major 
education laws have been enacted by the federal government. All 
such acts expressly prohibit the government from exercising any 
control, supervision, or direction of curriculum. That same pro- 
hibition applies to books, library resources, or other printed 
matter.^ However, where the government supplies funds for spe- 
cific programs such as agricultural, home economics, or vocation- 
al education, it has provided guidelines as to the conduct and 
nature of such courses. 

Some states have adopted or selected textbooks to be uti- 
lized in schools on the theory that a particular text defines 
or directs what is taught in the schools. A number of legal 

challenges have held that this authority does not infringe on 

2 3 
local direction and is not a burden on local school officials. 

1. 20 OSCA sec. 1232a. While this section applies to nearly all 
federal agencies, it has not been included in the act of incor- 
poration of the National Institute of Education. 

2. Polzin V. Rand , 250 111 561, 95 NE 623; State ex rel. Clark v. 
Ha worth , 122 Ind 462, 23 NE 946; Campana v. Calderhead , 17 Mont 
548, 44 P 83; Leeper v. State , 103 Tenn 500, 53 SW 962. 

3. State ex rel. Clark v. Haworth , 122 Ind '642, 23 NE 946; Leeper 
V. State , 103 Tenn 500, 53 SW 962. 
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The f^ict that the legislature has authority to prescribe text- 
books does not make such prescription mandatory. Where states 
do select texts, there is usually stronger centralized control 
and the state's presence is more pronounced. The legislature 
itself does not have to select textbooks but may delegate the 
task to a special commission or other administrative body.^ 
In whatever manner textbook designation is accomplished, it has 

been ruled that pupils, parents, and guardians have no voice in 
2 

the matter. 

As a part of the establishment of a course of study, the 
state usually places a requirement upon the amount of time a stu- 
dent is instructed per week and/or per school year. Regulations 
are usually stated in broad terms which set the minimum number of 
days schools may be in session, the number of hours per week for 
instruction, and what amount of time constitutes a unit of in- 
struction. Requirements are seldom stated in terms of number of 
minutes or hours that must be given to instruction in a given 
subject matter area. Some states include length of school terms 
in their constitutional or statutory provisions, but where they 
do not, school sessions are left to the discretion of local 
boards. Statutory provisions may establish minimum school 

terms, but local agencies may not be restricted from fixing a 

4 

longer annual term. 

1. Leeper v. State , 103 Tenn 500, 53 SW 962. 

2. Trustees of Schools v. People, 87 111 303. 

3. Morley v. Power , Tenn 10 Lea 219. 

4. Bridges v. City of Charlotte , 20 S.E. 2d 825, 221 N.C. 472. 
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Another examplo of local discretion in establishment of 

curriculum is noted where electors , by majority vote, require 

the teaching of a particular course , such as family life or 

sex education. While the board has to carry out the' wishes of 

the voters , it still may prescribe the method by which the 

course shall be taught.^ However , it is expected in the law 

that teachers, principals and superintendents, and not members 

of the school board, shall have exclusive control of teaching 
2 

methodology. In order to keep materials and course content 

current, local directors and superintendents can create new 

3 

courses and modify existing plans of study. 

Along with rules for required courses, the state can man- 
date special observances of events of state or national signif* 
icance. Though school may continue in session, portions of the 
day (such as the presidents* birthdays in February) must be set 
apart and observed by appropriate activities.^ Sometimes a 
state includes holidays which have special significance locally. 
For example, Oregon requires the observance of Arbor Day and 
commemoration of Frances E. Willard Day. 



1. Neilan v. Sioux City Independent School Dist. Board , 205 N.W. 506, 
200 Iowa 860. 

2. State ex rel. Rogers v. Board of Education of Lewis County , 25 S.E. 
2d 537, 125 W.Va. 579. 

3. Talbott V. Independent School Dist, of Des Moines , 299 N.W. 556, 
230 Iowa 949, 137 A.L.R. 234. 

Jones V. Holes , 6 A. 2d 102, 334 Pa. 538 Ehret v. School Dist. of 
Borough of Kulpmont , 5 A. 2d 188, 333 Pa. 518. 

4. California Education Code , Sections 8551, 8571. 

Oregon Revised Statutes , Education and Cultural Facilities, 
section 336, 

Pennsylvania Board of Education Codes , Chapter 5 . 



30 



B* Issues Relating to Students in Career Education Programs 

Student concerns when participating in an EBCE program include 
many of the same problems students face in any high school, namely 
course requirements, diploma or credentialing procedures, student 
activities and responsibilities, student rights, and transporta- 
tion« However, the students in an EBCE program also have concerns 
which relate to the interface between school and employer, a 
special condition peculiar to various types of work experience 
programs. In this section we will review the general statutory 
and regulatory provisions which govern or influence the conduct of 
EBCE participants, with special concern for the unique problems 
of EBCE involvement. 

1. Course Requirements and Choices 

We have already discussed curriculum requirements (above) 
in the context of the school administrator's responsibilities 
^ to follow state prescriptions. Existing EBCE programs have 
generally met state guidelines by requiring students to take 
those academic courses prescribed by their state (See Table I, 
p. 26). In addition to several required courses, EBCE stu*- 
dents usually take elective subjects, including the job explor- 
ation sequences which provide the first experiences on work 
sites. Prior to the on-site exploration study, orientation 
classes have been conducted which focus on job attitudes and 
on organizational structures of the various enterprises in 
which students will participate. Some form of the work 
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orientation program usually cuntinues as an element within an 
EBCE instructional program. The typical program would include 
components in language arts (sometimes basic reading skills), 
math and/or science, and work orientation (including personal 
living skills). In addition students choose from a number of 
work clusters the specific exploration activities they wish to 
pursue . 

In terms of broader choice of subjects by students, the courts 
have not ruled decisively whether the student or his parents may 
demand greater control of his education. It has been decided 
that students should be able to make a reasonable selection 
from the offerings list prescribed by local authorities,^ but 
another case has held that selection by the school is a rea- 
sonable regulation binding on parent and pupil, that selec- 
tion of the school is final and that the parent has no right 

2 

to pick and choose courses. Obviously, these are conflicting 
positions. Individual circumstances would prokably determine 
future decisions in tests of the local board's authority, but 
the principle of parental rights would influence the outcome. 
Courts have asserted that parents have (1) a right to have 
their children educated in public schools and (2) a consti- 
tutional right to direct, within limits, their children's 
studies. Thus, the power vested in the school board could not 

1. People ex rel. Vollmar v. Stanley , 81 Colo 276, 255 P 610. 

2. State ex rel. Andrew v. Webber, 108 Ind 31, 8 NE 708. 
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deprive a parent of co/ s ti tutional parental rights in order for 
a child to enjoy the opportunity of a public school education.^ 
The effect of regulations relating to course requirements 

may be summarized as follows: * 

1. The board r>£ education has power to determine course 
offerings, consistent with state regulations. 

2. The student and his parents have a right to select from 
the offerings list of a school, but may not demand in- 
struction in courses or areas not being offered. (At the 
time of this writing, a landmark case is before the U.S. 
Supreme Court Lhat would challenge the above statesaant. 
In Lau V. Nichols , it is being argued that the San Fran- 
cisco Schools should be required to provide special in- 
struction in English to some 9,000 non-English speaking 
Chinese students. If t:he Supreme Court rules in favor of 
the plaintiff , there could be a change in the rights of 
students and parents to demand courses of instruction that 
were necessary to assure them equal educational opportunity.) 

3. Where board and parental authority would appear to conflict, 
the constitutional rights of parents to direct their child 
may be a factor which takes precedence. 

In another curriculum related matter, the local board has the 
authority to determine the length of time school shall be "kept" 
or conducted each y^ar, to determine holidays, and to prescribe 
special in-school observances.^ The latter, however, would require 
that special observances not interfere with the reasonable separa-* 
tion of the state Irom religious bodies. That is to say, the 
board cannot prescribe religious observances in the schools* 

Public schools are required to furnish a twelve-grade 
school service, but the method for providing that service is 
left to local discretion.^ Among the options left to the 
school is the right to establish an ungraded school in which 



1. State ex rel. Kelley v. Ferguson , 95 Neb 63, 144 NW 1039; School 
Bd. Dist. V. Thompson , 24 Okla 1, 103 P 578. 

2. Morley v. Power , Tenn 10 Lea 219. 

3. Wilson V. Alsip , 76 S.W. 2d 288, 289, 256 Ky. 466. 
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students engage in e prescribed course of study which is not 
based s^trictly on age oi a graded sequence of classes* This 
ungraded curriculum would appear to be a most appropriate 
arrangement for EBCE programs since it would allow a' school 
to meet basic state requirements # while simultaneously placing 
cmpuasis or a sequence which is based and builds upon student 
competencies. Many persons entering EBCE programs have shown 
disenchantment with regular school programs and may have 
dropped out temporarily • They may resent coming into programs 
where they are labeled by grade, when by age they are older. 
Ungraded EBCE programs are suggested as a means of avoiding 
i:his potential problem. It has been noted that it is an ad- 
ministrative function of the school to create new courses and 
to rearrange the curriculum as it deems necessary.^ Ungraded 
programs clearly fall within that prerogative. 
2. Student Rights and Responsibilities 

In the past decade an increasing number of cases have 
been brought before the courts challenging the longstanding 
authority of the schools to establish rules for conduct of 
students. Frequently school rules have been held to be 
arbitrary, outside the school's power to mandate, and con- 
trary to the purpose of laws to provide a public school educa- 
tion to all who fall within prescribed age ranges. The volume 
of information, legal challenges, and court decisions cannot 
be treated .^ully here. Hvwever, several generalizations do 
pertain . 

Jones v. Holes . 6 A. 2d 102, 334 Pa. 538; Ehret v. School 
Dist. of Borough of Kulpmont , 5 h. 2d 188, 333 Pa. 518. 
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Schools have t' e right to establish rules related to 
student discipline and behavior.^ 



2. Where students willfully disobey reasonable rules and 
regulations, the school may suspend, dismiss, or expell 
them from the school*^ 

3. The basis for appealing a school* s disciplinary action 
rests on whether or not its rules are reasonable and 
are fairly applied. Judicial review is a question for 
a court of law but not for a jury.^ 

4. Schools have increasingly been called upon to defend 
rules reletting to student appearance (dress, hair, etc.) 
and to demonstrate or prove in specific instances how 
variance from the rule interferred with ins true tional 
processes or management of the school. 

3. ^^ll^dent Protection and Employer Liability 

No issue in the range of legal or quas 1- legal cons i derations 
has evoked as much attention among the current EBCE programs as 
has insurance and liability protection. The specific actions 
of the labs is described more fully in Chapter V. It is impor- 
tant to recognize some of the concerns which students and employers 
have expressed. The concerns have two major thrusts: 

1. If an EBCE participant (student) is injured on an employer 
site or in activity related to his matriculation in the 
EBCE program, to what protection and medical care is he 
entitled? 

2. If an EBCE participant should, without malice, cause 
injury to a no the r person or damage to valuable equipment 
while participating in the program, what is the student* s 
liabili ty and responsibili ty ? 

While no specific cases arose to provide an actual test of 

these questions^ each EBCE developer was conscious of them and 

each determined at an early date that adequate insurance coverage 

1. McCllntock V. Lake Forest University , 222 111. App. 468. 

2. Hood V. Tabor Academy , 6 N.E. 2d 818, 296 Mass. 509* 
Teeter v. Horner Military School , 81 S.E. 767^ 165 N.C. 564, 
51 L.R.A., N.S., 975, Ann. Cas. 1915D 309. 

^ Fessman v. Seeley , Civ. App. , 30 S.W* 568. 
3** Kentucky Military Inst, v. Bramblet , ? . 4 S.W. 808, 158 Ky. 205. 
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was essential. What constitutes "adequate" coverage as deter- 
mined by the Model II sites and what action they took in satis- 
fying their requirements is described later. One aspect of 
resolution of these qustions is related to a definition of the 
student's status, that is, "learner" or "employee". As an 
employee, his right to benefits for injury on a job site would 
be quite clearly the responsibility of the employer and his 
insurer to resolve. Were he not an employee, the measure of 
protection and liability relief afforded the student is less clear. 

The uncertainties of positive protection and relief from 
liability have prompted several labs to purchase special insur- 
ance coverage that provided protection and assurance to both 
the employer and the participant. Such coverage Is available 
to any sponsoring EBCE agency at a nominal cost. Many states, 
however, hold governmental agencies, including public schools, 
immune from liability for injuries arising from the acts of 
the school board or its agents. Immunity from torts (wrongs) 
for public schools is well established in principles of 
common law.^ (Individuals working in a public educational 
setting are not immune from damage suits resulting from their 
personal negligence.) EBCE programs are not required by law 
to carry insurance on students, but for a relatively small cost. 

The concept of governmental immunity for school districts is 
not valid in a growing number of states which no longer use 
this as a defense against charges in tort. Both courtV^nd 
legislative actions have been directed at eliminating this 
rather archaic doctrine. 
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an EBCE program, whether public or private, can and should provide 
adequate liability protection to students, staff, and employers* 
4. Transportation 

Many states have passed laws which require the transporta- 

i 

tion of students to and from school at public expense. Where 
such statutes exist, there is usually state funding to public 
schools to reimburse a por^iu the total cost. Unless there 

is a statutory provision, however. ocal board is not bound 
to furnish free transportation. Local authority, which pre- 
vails in the absence of a staturory provision to provide trans- 
portation, includes the responsibility to determine guidelines 
for transporting students.^ Neither those statutes which give 
all children "the right and opportunity to an equal education" 
nor those which give trustees the power to levy taxes for 
necessary school expenses confers authority to provide trans- 
portation at public expense.^ Thus it is necessary to consult 
local statutes in determining whether transportation may or 
shall be provided. 

i 

Participation in an EBCE program usually requires movement 
of students within the school day, apart from normal travel to 
and from the school. hus , an EBCE participant will likely be 
concerned not only about the to and from school transportation, 
but also about the provision for student conveyance to and 
from an employer site. The provision of such transportation 

Bruggeman v. Independent School Dist. 227 Iowa 661, 289 NW 5, 
ovrld on other grounds Wit tm er v. Letts, 248 Iowa 648, 80 NW2d 
561; Carothers v Board c ation . 153 Kan 126, 109 P2d 63. 

Mills"^. School Directors v onsol. Dist. 154 111 App 119. 
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is generally a decision for local authorities and is determined 
in large measure by the availability of funds. We were net able 
to ascertain whether such transportation, if offered by a public 
school, would fall within the concept of governmental immunity, 
if it still stands in that state. ^ It seems likely that, barring 
negligence, any transportation provided for the purpose of carry- 
ing out a public school board-approved program could fall within 
the immunity clause. Private schools, however, are not immune 
from payment of damages incurred in participation within their 
curriculums, though negligence may have to be proven. 

Given that transportation within the school day is essential 
to an EBCE program, and that governmental immunity could apply 
were students injured in moving from one setting to another, 
public school EBCE developers would appear to have an obliga- 
tion to provide transportation and be able to do so without 
incurring added liability. Present EBCE .programs do make such 
provisions (see Chapter 5). Transportation need not be pro- 
vided as a direct service, but may include reimbursement for 
travel on public conveyances. Often the latter is efficient 
and expedient, since many employer sites are located in com- 
mercial areas where public transit systems are concentrated. 



See footnote, page 36. 
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C. Issues Relating to Teachers and Staff 

Another constituency which must be considered in the development 
of an EBCE program is the teaching staff. Included are not only 
persons who provide a direct instructional function, but also those 
who provide counseling, guidance, liaison with employers, and other 
administrative services. Some legal issues in the employment of 
EBCE personnel will be discussed, in addition to the rights and re- 
sponsibilities of the staff. 
1. Teacher Certification 

The certification of staff members was described as the 
"Achilles heel" of one of the present EBCE models. For while 
all of the personnel seemed qualified by training or experience 
to carry out their designated jobs, not all had been certified 
by the state as teachers. (It was felt that most were eligible 
for such certification.) The potential weakness of an uncer- 
tified staff operating an educational program is that they are 
vulnerable to attack from the state and from organized teacher 
groups whose challenge may damage the reputation and public 
confidence in the EBCE program. In order to avoid such a 
challenge, EBCE developers should examine applicable state 
certification standards. 

Certification standards are a matter of state jurisdiction 
and are delegated by the legislature to an administrative group 
which carries out the function of assessing credentials 
and issuing certificates. However, in the absence of 
state statutes, local directors may establish qualifications 
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for employment of teachers.^ Included in those qualifications 
may be factors which relate to moral character and other per- 
sonal conduct not solely rwlated to the teacher's classroom 
conduct and skills.^ Once a valid certificate has been issued, 
the state must show cause if it revokes the certificate and the 
teacher has the right of access to the courts or to compensation 
for the loss of license, which is regarded as the taking of 
property . ^ 



Iri general, the possession of a state license or certificate 
is a prerequisite to a teaching appointment, but where neces- 
sity demands, schools may employ a person without proper certi- 
fication. In that instance, the local officials must be satis- 

5 

fied that the person is qualified to perform expected duties. 
Thus, an EBCE developer may hire a person who appears qualified 
but who lacks a certificate, and a conditional certificate may 
be obtained. Conditional certificates may be cancelled where 
it is later determined that the applicant does noc possess the 
necessary qualifications.^ Most conditional certificates are 
granted for a specified period of time, and a perfon employed 

People ex rel. Fursman v. Chicago , 278 111 318, 116 NE 158; 
Commonwealth ex rel. Scott v. Board of Pub lic Education, 18 7 
Pa 70, 40 A 806. 

ShelLon v. Tucker , 364 US 479, 5 L Ed 2d 231, 81 S Ct 247. 
Elmore v. Overton , 104 Ind 548, 4 NE 197. 

Buchanan v. School Dist . 143 Kan 417, 54 P2d 930; Flauary v . 
Barrett, 146 KY 712, 143 SW 38; Hosmer v. Sheldon School Dist. .4 
ND 197, 59 NW 1035. 

Hale V. Risley , 69 Mich 596, 37 NW 570, where it appeared that no 
licensed teacher could be found, and that the one hired was as a 
matter of fact competent. 

Adelson v. Board of Education of City of New York , 98 N.Y.S.2d 
763, Gorodner v. Board of Education of City of New York, 78 
N.Y.S.2d 838. 
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under a temporary license or certificate does not have and 

usually cannot obtain job tenure. In some states where 

statutory power has not been vested in a state agency, local 

districts can set and apply their own requirements for 

certification.^ Where the state has retained the authority 

to issue certificates, local districts may set higher, but not 

2 

lower, qualifications for employment. 

Among the more common requisites for a teaching certificate 
or license are: 

1. A baccalaureate degree from a standard teacher education 
institution . 

2. Evidence of either successful teaching experience or a 
practicum classroom experience. 

3. Recommendation to the certifying agency by the training 
institution . 

4. Good moral character. 

5. Minimum age, usually 18 years. 

6. U.S. citizenship or has filed declaration of intention 
to become a citizen. Such a rule does not apply to 
foreign exchange teachers. 

7. Freedom from communicable disease, alcohol or drug 
habit, or major physical defect. 

While these requisites va?y from state to state, some portion 
appeared as a basis for certification in the state codes which 
we examined. 

Harrodsbura Educational Dist. v. Adams , 154 S.W. 44, 152 ^y. 735. 
Board o f Education for Montgomery County v. Messer, 79 S.W. 2d 224, 
257 Ky. 836. Lena v. Raftery , 50 N.Y.S.2d 565, 183 Misc. 759. 



41 



An important new movement in teacher certification is the 
-increasing trend toward performance-based teacher education and 
the acceptance of demonstrated competency for certification. 
Performance-based and competency-based are used synonymously. 
Roth^ surveyed the status of performance based certification 
standards in the 50. states and the District of Columbia. He 
noted that states generally think of certification as perform- 
ance based when the teacher training program has required 
candidates to demonstrate an acceptable level of competency 
in an actual instructional situation. The survey by Roth 
should be examined by EBCE developers concerned with the cer- 
tification changes of their states. A review of activities 
in the several states on which our research has focused may 
illustrate some of the evolving trends. 

During the 1971 legislative session, California enacted 
Assembly Bill 293 (the Stull Bill) which required each district 
to develop objective teacher evaluation guidelines, assessment 
procedures of teacher competence as it relates to established 
standards, and guidelines for assessing student progress. 
Teachers on probationary contracts must be reviewed annually, 
permanently certified teachers biennially. 

Oregon established new rules, effective October, 1972, which 
encourage the development of teacher preparation programs based 
on demonstrated competency. The rules allow teacher education 
institutes to waive all or part of the course requirements for 

1. Roth, Robert A. Performance -based teacher certificatio n; a survey 
of the states . ERIC Docum'^snt 070753 December, 1972. 
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individual candidates with previous experience and demonstrated 
competency. It was noted that the new mode was expected to be 
gradual and of a transitional nature rather than an abrupt 
turnaround. 

Pennsylvania has asked its teacher training institutions to 
particularize the competencies related to various programs. 
By June, 1972, each college was asked to submit a list of 
identified competencies from which taxonomies of competencies 
in each special area would be developed. 

West Virginia had appointed a subcommittee of its Advisory 
Council on Teacher Education and Certification to examine the 
feasibility of performance-based certification. Through 
January, 1973, two workshops were held to study, and recommend 
further action by the state. 

We have noted earlier (p. 25) that a state may waive any 
or all its requirements for an innovative, or experimental pro- 
gram. That waiver would include teacher certification require- 
ments. However, the question of appropriate certification of 
staff remains an issue until experimental program status is 
accorded the program. Acquiring that status is often a diffi- 
cult procedure administratively. Even when such status is 
gained, the state may revoke it based on an annual review, thus 
requiring the program to meet certification and other require- 
ments for public or private schools. In the long run, certifi- 
cation may become an essential to any continuing program and 
steps toward eventual employment of a fully certified staff 
should be initiated early in the EBCE program development. 
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2. Teacher Responsibilities 

Homer, ^ in reviewing court decis:.ons related to teacher 
duties and responsibilities, extracted the following conclu- 
sions: ^ 

1. State courts have consistently upheld the doctrine of 
sovereign immunity, ruling that, in the absence of a statute 
removing immunity, the concept woul'3 remain. Public schools 
may not be held responsible for student injury where the 
doctrine prevails. (Homer's conclusion on this point seems 
debatable, since there would appear to be a trend toward 
abrogation of the doctrine following the 1959 case of 
Molitor V. Kaneland Community Unit District No. 302« ^ Bo th 
Minnesota and California, among others, have abrogated or 
modified this doctrine in the past ten years. Usually the 
courts, rather than legislatures have taken the lead in 
states where the doctrine has been changed or voided.) 
Teachers, however, even though employed by a public school, 
may be responsible in cases where student injury is shown 
to result from negligence or neglect of duty.^ In view of 
such ruling, professional teacher organizations usually 



1. Homer, M.H. An Analysis of court decisions determining the 
duties and the liabilities of the teacher . Unpublished 
doctoral dissertation. West Virginia University, 1970. 

2. Molitor V. Kaneland Community Unit District No. 302 , 163 
N.E. 2089. ~" ■ ■ 

3. Spanel v. Moundsview , 264 Minn. 279. 

4. Johnson, Charles. "The legal status of the public school pupil 
in North Carolina." From Legal Issues in Education, E.C. 
Bolmeier (Editor). Charlottesville, Virginia: The Michie 
Company, 1970. 
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include among member benefits some form of liability 
inisurance coverage. 

2. The mere happening of an accident does not constitute 
negligence. It must be shown that a teacher's duties were 
specifically defined and assigned and that the teacher's 
breach of duty was the proximate cause of the student's 
injury. 

3. Teachers have no responsibility to supervise students 
on their way to and from school unless the district has 
elected to provide transportation. Even then, the teacher 
must be specifically assigned to such a supervisory duty. 

4. During the early 1960's, crhools had only to declare 
that a student activity was disruptive in order to expel, 
dismiss, or suspend a student. However, courts have sub- 
sequently required schools and teachers to show cause why 
a student's behavior, dress, appearance, etc., was dis- 
ruptive in order for an exclusionary action to be upheld. 
Another example of greater restrictions on teachers with 

regard to student rights is in dealing with corporal punishment. 
Though this was once a widely accepted practice, changes in the 
times and a quickening of social conscience have placed some 
constraints on physical discipline. Vernon has pointed out, 
however, that in 1968 twenty-four states had laws which sanc- 
tioned corporal punishment, while only one. New Jersey, had 
legislation forbidding the practice.^ While the practice may 

1. Vernon, Thomas. "Legality and propriety of disciplinary practices 
in the public schools." From Bolmeier, Ibid. 
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be legal, corporal punishment is not always appropriate for 
control of the typical student and teachers may be held per- 
sonally responsible for injuries resulting from its use. 
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Chapter IV 

LABOR ISSUES IN EXPERIENCE BASED CAREER EDUCATION PROGRAMS — 
THE STUDENT'S STATUS ON AN EMPLOYER SITE 

Introduction 

The scope of this narrative includes (1.) the application of 
the Fair Labor Standards Act of 1938,^ as amended (hereafter re- 
ferred to as the Act) to experience based career education programs 
and (2.) examples from the statutes of California, Oregon, Pennsyl- 
vania and West Virginia as indications of the variety-potential of 
state law. The primary question presented is what criteria are 

« 

there to determine if a minor is an employee under such an educa- 
tional program. Such a question without specific factual problems 
or structure is by nature general and therefore the narrative is 
by nature general. Legislative histories, attorney general opinions 
law review articles, treatises and extensive case law research with 
regard to relevant areas of law are omitted. 

The overall discussion is intended to illustrate the variety and 
vastness of the law which may be applicable to EBCE. Ultimately 
the legal consequences of EBCE must be considered with regard to 
each state, the age of the child, and the occupation contemplated. 
A. The Federal Jurisdiction 

The restriction on employing children rests on the nature of 
the employer's business, the age of the child, and the existence of 

1, 29 use 201 et seq. (The reader should note that new amendments 
to the Act as set forth by the 93rd Congress, 2nd Session, will 
become effective on May 1, 1974. Provisions dealing with "Employ 
ment of Students" and. "Child Labor" in general may be of special 
interest in the context of this report.) 



an employer-employee relationship. In order to have applicable 
federal jurisdiction, there generally must be interstate commerce 
involved in the employer * s business • ^ The necessary element of 
interstate commerce is made clear in the prohibition of oppressive 
child labor: "No employer shall employ any oppressive child labor 
in commerce or in the production of goods for commerce or in any 
enterprise en9::.9ed in commerce or in the production of goods for 
commerce. "2 

Employment of children under the age of sixteen is defined as 
oppressive child labor Exception to this general rule is that 
where the child is employed: 

1* by "parent or a person standing in the place of a parent 

employing his own child or a child in his custody under the 

4 

age of sixteen*" 

2. and in aa occupation "other than manufacturing or mining."^ 

3. and in an occupation that the Secretary of Labor has not 

(a) found to be hazardous for children between the ages of 16 

and 18, or (b) found to be "detrimental to their health or 

well-being. 
• 

1. 29 use 202, and 29 USC 203(b). For general constitutionality of 
the Act see: Opp Cotton Mills, Inc. v. Administration of Wage & 
Hoar Division , 111 F 2d 23 (1940 CCA 5) aff'd by 312 US 126 (1941),- 
United States v. Darby 312 US 100 (1940); and Roland Electric Co. 
V. Walling , 326 US 657 (1945). 

2. 29 USC 212 (c) 

3. 29 USC 203 U) 
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Further exceptions are: 

1. If the child is between the ages of 16 and 14, if he is not 
employed in manufacturing or mining, and if the Secretary of 
Labor determines that the employment (a) "is confined to periods 
which will not interfere with "the child's schooling or (b) is 
confined ^to conditions which will not interfere with "the 
child's schooling or (b) is confined "to conditions which will 
not interfere with" the child's "health and well being" 

2. If the child is under 16, is not working for his parents or 

on a parent owned farm, and is working at an agricultural occu*- 

pation that the Secretary of Labor has not found to be hazardous 

2 

for children under 16* 

3. Otherwise, if the child is under the age of 16, and is em- 
ployed in agriculture that is "outside hours for the school 
district where such employee is living while he is so employed."^ 

and is not employed at work determined to ^be hazardous by the 

4 

Secretary of Labor, 

4. If the child is employed as an actor or performer in motion 
picture, theatrical productions or radio or television produc- 
txons • 

6 

5. If the child is employed delivering newspapers* 

1* 29 use 203 (I) 

2. 29 use 213 (c) (2) 

3. 29 use 213 (c) (1) 

4. 29 use 213 (c) (1); 29 USC 212; 29 USC 203 U) (1) 
5* 29 use 213 (c) (3) 

6. 29 use 213 (d) 

T 
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6. If the child is employed as a *'home worker engaged in making 
of wreaths composed principally of natural holly, pine, ccd^r or 
other evergreens (including the harvesting of the ev€,rgreens or 
other forest products used in making such wreaths) •"^ 

The last three exceptions apply for children between the ages 
of sixteen and eighteen as well* The Act defines as oppressive 
child labor, employment of children between 16 and 18 in occupations 
that the Secretary of Labor determines to be hazardous or detrimental 
to health.^ 

It should be noted that Section 12(a) of the Act also contains 
an important consideration related to oppressive child labor in 
commerce. That section provides that "No producer, manufacturer or 
dealer shall ship or deliver for shipment in commerce any goods 
produced in an establishment situated in the united States in or 
about which within 30 days prior to the removal of such goods there*- 
from any oppressive child labor has been employed."^ Thus, regard- 
less of whether the dealer, producer or manufacturer were himself 
an employer of oppressive child labor, the law would be applicable 
if he shipped or delivered goods from employers of oppressive 
child labor. The effect of this provision is to extend to all those 
engaged in commerce a legal restriction and warning that conditions 

!• 29 use 213 (d) 
2. 29 use 203 {I) 
Z. 29 use 212 (a) 
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of oppressive child labor may have consequences beyond that of 
directly employing such labor. This section of the law should 
specifically dissuade others in commerce from taking competitive 
advantage of oppressive child labor by dealing in goods arising 
out of such conditions. In effect, this should discourage employers 
and their customers from seeking personal gain through illegal use 
of oppressive child labor. 

Determination of occupations that are hazardous under the child 
labor provision of the Act are contained in Regulations issued by 
the Secretary of Labor. Because the types of employment a child 
may encounter in experience based career education are varied, it 
is beyond the scope of this chapter to enumerate those regulatory 
determinations.^ Furthermore, survey of whether or not a particu- 
lar business falls within interstate commerce, because such deter- 
mination rests on the particular facts concerning that business, 
is outside the scope of this chapter. It should be noted, never- 
theless, that the Act provides that employers who unwittingly employ 
children in violation of the Act but have on file an unexpired age 
certificate issued pursuant to regulations of the Secretary of 
Labor, will not be deemed to be in violation of the Act.* 

1. See 29 CFR Parts 519, 520, 527, and 570. Note in particular 
Subparts C, D, and E of 29 CFR Part 570. 

2. 29 use 203 U) , 29 CFR Sections 570.117(b), and 570.121. See 
also 29. CFR Part 570 subparts A and B. 
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The important consideration is whether or not a child is indeed 

an employee. If the child is not an employee then it would follow 

that the Act does not apply to his activities in experience based 

career education. The Act defines "Employ" as "includes to suffer 

or permit to work"j^ "Employee" as "includes any person acting 

directly or indirectly in the interest of an employer...";^ and 

"Employee" as "includes any individual employed by an employer ••• "^ 

Thus to be an employee one must be acting directly or indirectly for 

one who suffers or permits one to work. This is indeed a broad 

scope for defining an employment relationship, and the Supreme Court 

has recognized this when it declared that there is "no definition 

that solves all problems as to the limitations of the employer- 

4 

employee relationship". In determining whether or not the rela«- 
tionship exists, the Supreme Court has indicated that such deter*- 
mination is not to rest on technicalities or words of art in the law. 



1« 29 use 203 (g) 
2. 29 use 203 (d) 

3« 29 use 203 (e) This definition excepts for the purposes of 
"Man-*day" specified agricultural work. 

4. Rutherford Food Corporation et al v. McComb, 331 US 722 (1947), 
hereafter referred to as Rutherford . 

5. Rutherford, Walling v. Portland Terminal Co. , 330 US 148 (1947) 
incorporated similar approaches of NLRB v Hearst 322 US 111 (1944) 
and United States v. Silk 331 US 704 (1947). Hereafter these cases 
will be referred to as Portland , Hearst , and S ilk respectively. 

The Hearst and Silk cases dealt with the National Labor Relations 
Act (29 use 151 et seg. ) and the Social Security Act (46 USC 301 
et seq. ) respectively. The court stated: 

Congress had in mind a wider field than the narrow technical 
legal relation of "master and servant", as the common law had 
worked this out in all its variations, and at the same time a 
narrower one than the entire area of rendering service to 
others > (Emphasis added) 322 US 111 at 124. (Continued next page.) 




52 



The determination o£ "the relationship does not depend on ... 

isolated factors, but rather upon circumstances of the whole 

1 2 
activity", or upon the "economic reality" of the situation. The 

Act has generated much litigation but no hard and fast definition 

of the employer-employee relationship* 

There have, however, been factors developed that have been taken 

into consideration when determining the existence of an employment 

relationship* The Supreme Court indicated in United States v 

Rosenwassen^ that, unless specifically excluded, the Act was intended 



(Footnote No. 5 continued from previous page) 

As the legislation is an attack on recognized evils in our 

national economy, a constricted interpretation of the phrasing 
by the courts would not comport with its purpose • • • . 

Of course this does not mean that all who render services are 
employees. (Emphasis added) 331 US 704 at 712. 

The word "employee" ...was not... used as a word of art, and 
its content in its context was a federal problem to be con- 
strued "'in the light of the mischief to be corrected and to 
the end to be attained*". 331 US 704 at 712. 

Previously in Tennessee Coal, Iron & RR Co. v. Muscoda Local 
No. 123, 321 US 590 (1944), hereafter sited as Tennessee Coal , 
the Court also indicated that the FLSA was for a "remedial 
and humanitarian purpose " designed to protect "the rights of 
those who toil , of those who sacrifice a full measure of their 
freedom and talents to the use and profits of others", and that 
"such a statute must not be interpreted or applied in a narrow, 
grudging manner" . 

Rutherford 

Bartels v. Birmingham , 332 US 126 (1947) , hereafter cited as 
Bartels . 

See Goldberg v. Wade Lahan Construction Co ., 290 F 2d 408 (1961), 
footnote 4 in which 30 cases regarding FLSA were cited from the 
Supreme Court alone . 
323 US 360 (1944) at 363. 
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by Congress to include all employees within its scope. Determining 
if one is an employee, the court has considered such factors as: 

1. The control of the employer over the employee manifested in 
such considerations as 

a. The work was performed on the Employer's premises and 
his equipment was used for the work, 

b. The employee or the group of employees do not operate 
as a separate business organization, 

c. Management supervision of the worker,^ 

d. Compensation to the employee does not depend "upon the 
initiative, judgment or foresight of the typical inde- 
pendent contractor",^ 

5 

e. Permanency of the relationship, 

f. The employee is not accepting regponsibilities of his 
own investments in the business. 

2. The benefits provided by the employee 

7 

a. Are an integral part of the employer's business, 

b. Provide a specialty of work within the business produc- 
tion,® 

9 

c. Run to the employer. 

1 . Rutherford . 

2. Ibid . 

3. Rutherford , Silk . 

4. Rutherford . 

5. Bartels , Silk . 

6. Silk . 

7. Ibid . 

8. Rutherford , Silk . 

9 . Tennessee Coal; 

...We cannot assume that Congress ... was referring to work or 
employment other than those that are commonly used as meaning 
physical or mental exertion (whether burdensome or not) con- 
trolled or required by the employer and pursued necessarily 
and primarily for the benefit of the employer and his business, 
at 598. 

See also Schultz v. Hinojosa , 432 F 2d 254 (1970 CCA 5); Wirtz_v^ 
Lon e Star Steel Co . , 405 F 2d 668 (1968 CCA 5); and Tobin v., 
Anthony Williams, 196 F 2d 547 (1952 CCA 8). 
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3. As indicated before, the entire economic relationship to be 

considered is one of the goals of regulation of the Act. 

Because the court looks at the totality of the relationship, such 
a listing of factors should not be read as strict elements which must 
all be set in order to be considered an employee. Nevertheless, 
while the Act is designed to encompass all employees, there is a 
spectrum which the Supreme Court has recognized in which a person 
may not be considered an employee, and hence not subject to the 
provisions of the Act.*^ 

It could be said that, as the Supreme Court might have indicated 
in footnote 11 of Tennessee Coal, Iron & RR Co, v, Muscoda Local No . 
123 ,^ when an individual exerts himself "for improvement in one's 
material, intellectual or physical condition, or under compulsion of 
any kind , as distinguished from something undertaken primarily for 
pleasure, sport, or immediate gratification" (emphasis added), then 
one works. If an individual suffers or permits one to do this then 
one could say that an employment relationship has come into exis- 
tence • 

However, as Justice Black pointed out in Walling v, Portland 
Terminal Co . ; ^ 

The definition "suffer or permit to work" was obviously not 
intended to stamp all persons as employees who, without any 
express or implied compensation agreement, might work for 
their own advantage on the premises of another. Otherwise all 
students would be employees of the school or college they 
attended, and as such entitled to receive minimum wages. So 
also, such a construction would sweep under the Act each person 
who, without promise or expectation of compensation » but solely 
for his personal purpose or pleasure , worked in activities 
carried on by other persons either for their pleasure or profit, 
(emphasis added). 

1. See footnote 5 on page 51, supra. 

2. 321 US 590 (1944) at 598. 

3. 330 US 148 (1947) at 152. 
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The supreme Court has, therefore, indicated that there must be 
compensation or wages owed to one who is to be considered an employee, 
consequently, a child in the experience based career education pro- 
gram could not be considered to be an employee under the Act. This 
position is maintainable even though it might be said that he seeks 
to improve himself intellectually or to improve himself under the 
compulsion that without such training, his future employment and 
economic well-being will be adversely affected, or that the training 
or experience the child receives is compensation. This • conclusion 
does not rest on merely the lack of wages: 

The Portland case involved trainees receiving experience and 
instruction, over a seven-day period, as prospective yard brakemen 
for a railroad. The training was not one of simulation as one would 
find in a vocational school but consisted of actual operation of 
facilities. They were closely supervised and controlled. Their 
activity did not displace any of the regular employees, and conse- 
quently, their status as non-wage earners could be interpreted as ade 
terrent to their otherwise finding secure employment, which is one of 
the purposes of the Act, should the Act have been found to apply to 
them and to require imposing of minimum wage. The employer derived 
no immediate advantage from the trainee's activities, which indeed 
at times actually impeded the company's business. Finally, the 

t 

1. see also Walling v. Nashville C & ST.L.RY. , 330 US 158 U947), 
hereafter referred to as Nashville ; and Rutherford , at 728-729. 
in the Portland case there was "remuneration" of $4 per day 
called as "contingent allowance". But the court stated that the 
findings in the lower court did not otherwise indicate that the 
railroad ever undertook to pay the trainees or that the trainees 
expected to be paid for the training period. 



56 



trainees were not entitled to a job at the end of the training 
period. ^ 

The court ruled that such trainees were not "learners" within 
the meaning of the Act, and that the Act "was not intended to pen- 
alize railroads for providing, free of charge, the same kind of 
instruction at a place and in a manner which would most greatly 
benefix. trainees. "^ In short, the work was primarily for benefit 
of the trainees in a manner that did not qualify the trainees to 
be considered employees. They were beyond the broad scope of the 
FLSA employer-employee relationship because they were receiving, 
gratis, experience which even if they paid for it as one might at 
a private vocational school or even as they might pay for it by any 
advantage passed on to their quas i-employer , was primarily for the 
trainee's benefit. The Court did not consider this benefit as a 
form of compensation. 

The Court in passing referred to Walling v. Jacksonville Ter- 
minal Co. ^ in this case, the Circuit Court states that "[a] purely 
voluntary service, for which no one intends there shall be pay, is 

1. It is from these facts that criteria 1,3,4 and 5 Employment 
Relationships Under the Fair Labor Standard Act, February, 1973 
(WH Publication 1297 Rev.) are evidently based on, and from which 
pamphlet Tincher, in a letter to the counsel for Appalachia Edu- 
cation Laboratory on July 7, 1972, quotes verbatim. It should be 
further noted that on Page 8 of the pamphlet it states: This 
publication is for general information and is not to be consid- 
ered in the same light as official statements of positions con- 
tained in Interpretive Bulletins and other such releases formally 
adopted and published in the Federal Register." 

2. Po rtland at 153. Evidently this is the basis for criteria 2. 
(Criteria 6 is evidently based on the text cited immediately 
following footnote 4, page 53). 

3. 148 F 2d 768 (1945 CCA5) hereafter referred to as Jacksonville 

Terminal. 
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not employment, but a gift."; and that "[b] the benefit 
immediately in view was to the trainee, that he might learn, 
might qualify himself for a job which he desired.*' O^iis case 
has less factors on which to find an employment relationship 
because the trainee not only is uncompensated but also the 
employer exercised no control over him — * in particular, the 
trainee was not required to report at specified times, he 
was free to come and go as he pleased, and he was not subject 
to rules applicable to other employees of the company. 
Because there is not as strong a situation to find an employ- 
ment relationship, this case is perhaps distinguishable from 
a program in which, save lack of compensation, control and 
supervision is exercised over the child trainee over the 
age of 16 in a non-^hazardous occupation. 

By paying no wages or other compensation in a child 
trainee program, the important factor under consideration 
becomes one of schooling, not employment. What the Act 
attempts to bestow on workers is minimum wages, but when 
no wages are paid, the Act becomes inapplicable with regard 
to the employment definition. It is possible that, if an 
employer attempted to thwart the Act by taking advantage of 

children, a court might apply the Act anyway. 

One method to attack this circular position or anomaly is to 
distinguish Tennessee Coal , Jacksonville Terminal , Portland , Nash - 
ville , and Rutherford by arguing that these cases do not involve 
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child labor. (The Jacksonville Terminal case implies as much.)^ 
The problem in distinguishing this line of cases in such a manner 
is that the last case, Rutherford , notes that the definition of 
employ "derives from the child labor statutes"^ of the states. Thus 
despite the fact that none of these cases involved child labor, the 
major consideration is not the age of the employing children, but if 
work is done which "follows the usual path of an employee."^ Cases 
in which the Supreme Court has dealt with child labor concern only 
the nature of the business"* not the nature of the employment rela- 
tionship. Nevertheless, as noted earlier, it is possible if the 
conditions of labor were such that they fell under the purview of 
the "mischief" which the Act was designed to correct then the Act 

might be applied.^ 

The Act also covers employment of students for the purpose of 
preventing "curtailment of opportunities for employment."^ The Act 
empowers the Secretary of Labor to promulgate rules and regulations 
with regard to such student employment,^ regardless of age but in 
compliance with applicable child labor lav/s."^ 



1. 148 F 2d 768 at 770. 

2. Rutherford at 728. See also footnote 7 therein. 

3 . Rutherford . 

4. Western Union Telegraph Co. v. Lenroot , 323 US 490 (1945); 
Gemsco, Inc. v. Walling , 324 US 244 (1945). 

5. See Hodgson v. Griffin and Brand of McAllen, Inc. , 471 F. 2d 
235 (C.A. 5 1973), certiorari denied 414 U.S. 819. In this 
case, a farmer and independent contractor who hired migrsnt 
workers to harvest the farmers' crops were jointly liable for 
violations of the Act, including the employment of oppressive 
child labor. 

6. 29 use 214 (b) and (c) . 

7. Ibid. Such regulations are contained at 29 CFR Parts 519, 520 
and 527. 

8. Op. ext . 
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However I the same logic would appear to apply: namely that, if the 
child is not employed then the provisions of the Act do not apply 
to him. 

v. 

B. The State Jurisdiction 

Each state has its cwr^ law regarding child labor and it is 
beyond the scope of this chapter to survey and summarize those 
statutes. However, examples from the statutes of California,. Oregoni 
Pennsylvania and West Virginia will be given, without the entire 
statutory structure and court construction. 

These four states provide in their statutes administrative 
rules and regulations for minimum ages below which employment is 
either forbidden, or specifically permitted in certain occupations 
or under certain specified conditions.^ Generally the legislation 
is directed at specifying what is hazardous or unsavory work,^ the 
hours the child works^ (which includes interference with school 



1. California; Labor Code , Sections 1291, 1290, 1299; Education Code, 
Sections 151.1, 16683, 1GG73, 17001, 17081, 17082. 

Oregon ; Oregon Revised Statutes , Sections 653.320, 653.325, 
653.340. 

Pennsylvania: Purdons, Title 24, Sections 13-1391, 13-1392; 
Title 43 Sections 41, 428, 48, 48.2, 49, 67, 68, 69, 1423. 
West Virginia ; West Virginia Code , Section 21-6-2. 

2. California ; L.C. Sections 1308, 1309, 1394, 1292, 1293, 1294, 
1295, 1297, 1298; B.C. Sections 10234. 

Oregon ; ORS Sections 653.330, 653.335, 653.340. 

Pennsylvania ; Title 18 Sections 4524, 4643, 4642, Title 19 Section 
4645; Title 43 Sections 44, 48; Title 48 Section 44« 
West Virginia; W.V.C. Section 21-6-2. 

3. California : L.C. Sections 1391, 1391.1, 1394. 
Oregon ; O.R.S. Sections 109.520, 653.315. 
Pennsylvania ; Title 48 Section 46 . 

West Virginia ; W.V.C. Section 21-6-7. 
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attendance and night work), certificates of age and/or employment, 
and respective procedures of record keeping, notices, enforcement of 
the Acts and penalties for violations. This body of law even with- 
out attention to the administrative and case law is indeed extensive 
and detailed, and should be specified with regard to occupations 
that children in E3CE are involved with. Such a narrative would be 
an extensive undertaking. Nevertheless, a few general and loose 
observations can be made. 

In forbidding work of minors, the legislation will either choose 
occupations or conditions of work that are hazardous to health, life, 
or limb or they will designate occupations that are immoral, cor- 
rupting, or exploitive. In the, first category the statute can, of 
course, be set up in general or specific terns. For example, Cali- 
fornia's L.C. 1292 specifically prohibits children under the age of 
16 yftars from being employed "or permitted to work in any capacity in 

(a) Adjusting any belt to any machinery. . 

(b) Sewing or lacing machine belts in any workshop or factory 

(c) Oiling, wiping, or cleaning machinery, or assiting therein." 



1, Relevant School attendance: 

California ; E.G. Sections 9032, 12704, 16601, 16622, 16623, 16627, 
17001, 17021. 

Oregon ; ORS Sections 336.135, 653.445, 653.440, 653.990, 339.010. 
Pennsylvania ; Title 43 Section 46j Title 24 Sections 1421, 1422, 
1423, 1425, 13-1327. 
Relevant to Night Work: 

California ; L.C. Sections 1297, 1298, 1391, 1395. 
Gretjun ! ORS Sections 653.340, 655.315. 

Pennsylvania ; Title 24 Section 104; Title 43 Sections 48, 46. 
West Virginia ; W.V.C. Section 21-6-7. 

2. California : (Permit system) L.C. Sections 1300, Sections 1300, 
12765, 12768 to 12771, 12774, 12776, 1278(a), 12779, 12777, 1285, 
12788, 1298, 1390, 1394, 1395, 1396, 1397; E.G. Sections 12301, 
12304, 12269, 12251, 12253, 12267. Oregon; ORS Sections 653.320, 
339.010. Pennsylvania : Title 24 Section 13-1392; Title 43 Section 
13-1392; Title 43 Section 50, 52, 58, 65, 491-11. West Virginia; 
W.V.C. Sections 21-6-5, 21-6-3. 
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Sections 1293 and 1294 of the Labor Code also detailed other 
activities of children under 16. (It should be noted that under 
Section 1295 "work experience educations programs" are excepted 
from such prohibitions "provided that the work experience coordina- 
tor determines that the students have been sufficiently trained in 
the employment or work otherwise prohibited by such sections, if 
parental approval is obtained, and the principal or the counselor 
of the student has determined that the progress of the student 
toward graduation will not be impaired." The work experience edu- 
cation programs are established under Section 29007.5 of the Edu- 
cation Code and the criteria for such programs are contained there- 
in. It should also be noted that these requirements appear to be 
aimed at vocational institutions.) 

Examples of framing prohibitions of employment under relevant 

ages in terms of the specific types of occupation are seen in Oregon, 

Pennsylvania, and West Virginia. Oregon prohibits in ORS Sections 

653.330 and 653.335 that no person under 18 may 

(a) "Act as an engineer of or have charge of or operate any 
logging engines used in logging operations." and 

(1: ) "Run, operate or have charge of, any elevator used for the 
purpose of carrying either persons or property." 

and that no person under 16 may "act in the capacity of giving 
signals to the angineer in logging opera^tions or receiving and 
forwarding such signals". Pennsylvania lists by the age limits of 
16 and 18 prohibitions in Title 43 Section 44 in detail: from work- 
ing in bowling alleys where alcohol is served to places where 
explosives are manufactured* 
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Title 43 Section 44. Prohibited Employment for Minors under 
16 and IQ . 

No minor under sixteen years of age shall be employed or 
permitted to work in^ about, or in connection with, any manu- 
facturing or mechanical occupation or process; nor on scaffold- 
ing; nor in heavy work in the building trades; nor in stripping 
or assorting tobacco; nor in any tunnel; nor upon any railroad, 
steam, electric or otherwise; nor upon any boat engaged in the 
transportation of passengers or merchandise; nor in operating 
motor-vehicles of any description; nor in any anthracite or 
bituminous coal-mine, or in any other mine* 

No minor under eighteen years of age shall be employed or 
permitted to work in the operation or management of hoisting 
machines, in oiling or cleaning machinery, in motion; at switch- 
tending, at gate -tending . at track- repairing ; as a brakeman , 
fireman, engineer, or motorman or conductor, upon a railroad or 
railway; as a pilot, fireman, or engineer upon any boat or ves- 
sel; in the manufacture of paints, colors or white lead in any 
capacity; in preparing compositions in which dangerous leads or 
acids are used; in the manufacture or use of dangerous or poi- 
sonous dyes; in any dangerous occupation in or about any mine; 
nor in or about any establishment wherein gunpowder, nitro- 
glycerine, dynamite, or other high or dangerous explosive is 
manufactured or compounded: Provided, That minors age fourteen 
and over may operate power lawn mowing equipment: And Provided 
further, That such minors may work where such chemicals, com- 
pounds, dyes and acids are utilized in the course of experi- 
ments and testing procedures, in such circumstances and under 
such conditions and safeguards as may be specified by rule or 
regulation of the Department of Labor and Industry* 

No minor under eightteen years of age shall be employed or 
permitted to work in, about, or in connection with, any estab- 
lishment where alcoholic liquors are distilled, rectified, 
compounded, brewed, manufactured, bottled, sold, or dispensed; 
nor in a bowling alley; nor in a pool or billiard room: Pro- 
vided, That male or female minors sixteen years of age and 
over may be employed and permitted to work in a bowling alley, 
or that part of a motel, restaurant, club or hotel in which 
liquor or mal t or brewed beverages are not served • 

No minor shall be employed or permitted to serve or handle 
alcoholic liquor in any establishment where alcoholic liquors 
are sold or dispensed; nor be employed or permitted to work in 
violation of the laws relating to the operation of motor vehicles 
by minors* 
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This particular statute continues in broader language, a 

delegation of authority to the Industrial Board of the Department 

of Labor and Industry: 

In addition to the foregoing, it shall be unlawful for any 
minor under eighteen years of age to be employed or permitted 
to work in any occupation dangerous to the life or limb, or 
injurious to the health or morals, of the said minor, as such 
occupations shall, from time to time, after public hearing 
thereon, be determined and declared by the Industrial Board 
of the Department of LaDor and Industry: Provided, That if it 
should be her^^after held by the courts of this Commonwealth 
that the power herein sought to be granted to the said board 
is for any reason inval id , such holding shall not be taken in 
any case to affect or impair the remaining provisions of this 
section. 

Regulations, of course, add to such enumeration.* 

There are other examples of jobs in which children may not 

be engaged. For example. Section 1308(1) of the California Labor 

Code prohibits a child under 16 years from being engaged in "any 

business, exhibition or vocation injurious to health or dangerous 

to life or limb of such a minor". ^ West Virginia legislates that 

the Commissioner of Labor, Director of Health, and Superintendent 

of Free Schools may determine that an occupation is "sufficiently 

dangerous to the lives or limbs or injurious to health or morals 

of children under eighteen years of age, to justify ... (the child's) 

2 

••• exclusion therefrom. 

The second category of occupations restricting employment of 
minors is one that is morally corruptive to the child or exploitive 



1. This is a criminal statute, and hence, does not delegate any 
administrative powers to determine what is injurious to life or 
limb . 

2 . W. V. C . Section 21-6-2. 
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of the child in the eyes of the legislature « For example, a 

broadly worded statute in California^ prohibits a person who has 

"control of any minor" under the age of 16 and employs or "uses" 

such minor in "[a]ny obscene, indecent, or immoral purpose, exhi«* 

bition or practice whatsover," Alcohol being a restricted drug, 
2 

Pennsylvania prohibits persons under 18 years from being "em- 
ployed or permitted to work in, about, or in connection with, any 
establishment where alcoholic liquors are manufactured •••sold, 
or dispensed. " Statutes that regulate the child performer 
can also be considered in this category. 

Thus a wide variety of occupations are dealt with in state law 
that is not necessarily conjunctive with federal law. Aside from 
procedures of notice and filing of records, either certificates of 
age or certificates of employment (work permits) or both may be 
required. The requirements of these certificates depend on the 
age and/or occupations of the child and need not be enumerated 
here. Suffice it to say that, as with provisions for what hours 
a child might work, the legislatures appear to be concerned with 
the tension between division of a child's time between schooling 
or education and working outside the traditional educational 
structure . 

None of these child labor statutes answer the basic question of 
a child doing work but not receiving compensation. This question is 
again basic to the legal status of the child during mishaps to himself 

1. California L.C., Section 1308. For general review of cases con- 
cerning statutes designed to protect minors against obscenity 
see 5, ALR 3d 1214, 1223. 

2. Title 43, Section 44. 
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or to his "employer" or to his "employer's" business* Insurance 
may be able to meet the undefinable dangers a child may become 
involved with in injury to third persons, to third person's property 
or to property owned by the "employer"* The specifics of contract 
law, tort law, agency, master and servant relationships, insurance, 
workman's compensation and other relevant fields of consideration 
are too broad to consider in detail in this chapter* 

Where the status of the child as an employee is at issue, the 
definitions of the relevant statute may be helpful* For example, 
Oregon^ provides that whether a minor is employed lawfully or unlaw- 
fully he is entitled to workman's compensation* It is arguable 
that if the child is not "employed", he is not eligible for compen- 
sation under such an act* And ORS Section 656*002 defines "workman" 
to include a minor and to be one "who engages to furnish his ser- 
vices for a renumeration, subject to the direction and control of an 
employer*" Assuming that the act covers the occupation a child is 
injured in, because he is not "remunerated", it would follow that he 
is not employed and therefore he could not collect* (This does not 
mean# depending on the circumstances, that he is deprived of recovery 
for his injury, but that the course of recovery may be more diffi- 
cult.) In California, on the c^.her hand, it is arguable that an 

^ 1* ORS , Section 656*132. There is no case as of yet that has been 

decided by the Supreme Court of Oregon on the issue of definition 
of employment with regard to the statute* Manke v* Nehalem 
Logging Co* , 211 Or* 214, 315 P 2d 539 (1957) decided on other 
issues, does not indicate, other than the decedent minor was per- 
mitted to work without any permit or certificate, if the child 
was paid or expected payment* It was simply stated that he was 
employed* 
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uncompensated minor can obtain workman's compensation benefits so 
long as his services are not gratuitous.^ Unfortunately, it is 
possible, if one defines that the work done by a child in EBCE as 
benefitting him more than the employer, and that this benefit is not 
compensation or consideration under contract, his work is then gra- 
tuitous* 

Taking a definitional approach to the child as an employee is a 
broad one. The broadening of the definition comes undoubtedly from 
placing under the definition of work as many activities as are 
arguable considering the statute involved. The only way to circum- 
vent the problem of gratuitous service as not being within an employ- 
ment relationship is not to regard wages necessary to the relation- 
ship . 

For exanple, in Commonwealth v. Griffith 204 Mass 18, 90 NE 394 
(1910), the court dealt with unlawful employment of children in a 
play.^ The child was not paid wages. The court dealt with the 
meaning of the word "work" and "employ". In dealing with the work 

!• Jonfrs V. Workmen* s Compensation Appeal Board , 20 CA 3rd 124, 97 
Cal Rptr 554 (1971). This case deals with the voluntary work of 
an unionman picket, and cites the proposition that "a volunteer 
who renders wholly gratuitous services is not an employee unless 
special statutory provisions are made for his undertaking." (As 
for example L.C. Section 3364.55 which provides that juveniles 
under court order to do rehabilitative work on public property be 
eligible for Workman • s Compensation . ) This case was , however , 
decided on the proposition that compensation under the employment 
relationship need not be in the strict form of wages so long as 
there is some form of economic compensation and employer control. 
The work was not found to be gratuitous. 

2. Hereafter cited as Griffith . The statute provided: "No child . 
under the age of fourteen shall be employed at work performed for 
wages, or other compensation, to whomsoever payable, during hours 
when the public schools of the city or town in which he resides 
are in session, or be employed at work before six o^clock in the 
morning, or after seven o^clock in the evening." Rev. Laws Ch . 106 
Section 28, as amended by St. 1905 p. 190 c 267. This statute is 
superceded by Annotated Laws of Massachusetts Ch. 149 Section 60 
as amended. 
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the court said: 



...We are of the opinion that it should be given a broader 
meaning. The statute was intended to protect children from 
employment calling for constant attention^ regular effort and 
physical or mental strain ^ to accomplish the desired resul t . 
The word "work" is of broad signification. One of its primary 
meanings, as it is defined in Webster's International Dictionary 
is "effort directed to an end," ... (emphasis added). 

And in dealing with the meaning of "employ": 

In rejecting the idea that compensation was necessary to consider 

the boy's acting unlawful employment, the court pointed out, among 

other things, that "He [the employer] gave to the boy an opportunity 

for valuable training The court went on to state that: 

The payment of compensation, as such, is not a necessary element 
of employment. If one is procurred to work regularly under an 
agreement, rendering valuable service for a specified time, it 
may be found that he is employed, although he receives nothing 
as an agreed compensation. He is used and relied upon to accom- 
plish the purpose of his employer (emphasis added) . 

* • 

It should be understood that this case is by no means representa- 
tive of a major weight of authority. Indeed, aside from Pruitt v. 
Barker,^ it is the only case we found where a trainee-uncompensated 
child is considered with respect to defining an employment relationship. 
And it should be further pointed out that definitions of such kind need 
to be read in the context of (1) the facts (2) legal duties and 



1. 328 Mo 1200, 43 S.W. 2d 769 (1931), hereafter cited as Pruitt . 

2. Commonwealth v. Griffith is cited in Commonwealth v. Wallace Y Mong , 
261 Mass 226, 158 NE 759 (1927); Akins • Case 302 Maf3S 566, 20 NE 2d 
760 (1939); and In re West , 313 Mass 150, 46 NE 2d 760 (1943). None 
of these cases involves an unpaid employee. ( In re West did note 
that " [ r ]es trie tion upon the freedom of contract imposed in .the 
interests of societ/ in general and for the benefit of minors in 
particular must be observed by those seeking to avail themselves 

of the service of those under age.") The only case where it is 
cited and non-compensation is involved, is Employers ' Liability 
Assurance Corporation, Ltd. v. Wasson, 75 F 2d 749 (1933 CCA8)* 
In this case a binding "employment or agency" was found but the 
rest of the case has nothing to do with child labor. See language 
cited at footnotes re : Portland and Tennessee Coal , supra . 
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1 

liabilities involved, and * 3) the statute, if any, involved. 

In Pruitt v> Barker there is a weaker set of circumstances. The 
case involved Workman's Compensation vis-a-vis a non-wage child em- 
ployee • The relevant issue in this case is that the child was the 
son of the alleged employer and that therefore he was "...working 
for his father on account of that relationship and not under any 
contract of employment, express or implied." Since "[h]is father 
was entitled to his services without compensation, and none was 
promised", the child, it was contended, was not an employee. How- 
ever, the court found that he was an employee because: 

(1) the case does not "involve the question of liability for 
wages," and 

(2) the claim is under "a workman's compensation act rather than 
an employee ' s compensation act" (emphasis added) . 

Despite the lack of legal obligation to pay the son, the son was 

doing the work of an adult and the court implied that such benefit 

to the eraployer was sufficient to place the child under the act: 

"That ...[the son] ... was a workman engaged in work covered by 

this act, we think is clear, whether the strict relationship of 



1. See for example annotations at 16 ALR 537 and 72 ALR 141 in which 
the Griffith case is mentioned. 

2. Pruitt is cited in many cases but the only one that deals with a 
non-paid employer is Lawson v. Lawson , Mo. App . , 415 SW 2d 313 
(1967). The court in this case reiterated: "But even as the 
master-servant relationship may exist not withstanding the fact 
that the servant neither expects nor is entitled to receive 
compensation... citations omitted so payment of wages or 
compensation, although usually incident to an employer-employ^ee 
relationship, is not always an essential element thereof. . • 
citations omitted" (emphasis is the courts) . 
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employer and employee exis .s or not." And the court reiterated the 
broad meaning of the term employee placing emphasis on the statu- 
tory language "in service of any employer".^ 

The Griffith and Pruitt cases indicate that it is poss.' \e to 
consider an uncompensated child as an employee, but these cases 
are only instances in a sea of cases in which compensation is 
assumed or essential in the employment relationship. In order to 
find that compensation is not essential to the relationship one, 
by necessity, needs <1.) to deal with broad statutory language and 
primary definitions, as we have already seen at the federal level 
and (2) to find valuable service to the employer as well as a bene- 
fit running to the employee which is an element even to the Griffith 
case. In the Griffith case the court noted the value of the train- 
ing to the children even though it emphasized the great value their 
services were to their employer. Without getting into the philos- 
ophies of contract law, where a court is going to place the emphasis 
of an exchange of intangible benefits will depend on the specific 
facts, any statutes and statutory purposes involved, and the broad- 
ness of the definitions considered. If no emphasis is to be placed 
on the value of the training then there is no benefit flowing to 
the child that can be considered analagous to traditional forms of 
compensation to employees. Without a statute requiring liberal 

1. It should be noted that the Missouri statute involved in this 
case differs from the Oregon statute in that where the two stat- 
utes are similar is that one furnishes services to an employer, 
but that Oregon's statutory definition of workman adds the words 
"for a remuneration" ORS Section 656.002(21). 

2. See text at footnote 5, page 51, supra. 
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construction of a broad definition to obtain a meritous social end, 
the lack of such an emphasis would not define a child in EDGE as an 
employee • Thus one who works for his own benefit, which is primarily 
learning experience and which is aot of great value to those for 
whom his services are directed, is not likely to be considered an 
employee. Otherwise the mere benefits of lecrning, given general 
enough definitions regarding control of an employee, would auto- 
matically give rise to employment relationships. 

The lack of a basic employer-employee relationship for EBCE 
students is, we believe, an advantage for developers of EBCE pro- 
grams. The advantage lies in program developers not having to be 
concerned with administrative details of work permits, involvement 
of students under age 16, minimum wages, etc. However, that adminis- 
trative advantage could serve to disadvantage students unless special 
care is taken that they not be exploited. The type and length of 
student placement and whether they serve to replace or supplant 
regular employees will likely determine whether they are being 
exploited. 
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Chapter V 

EXPERIENCES WITH LEGAL ISSUES OF CURRENT EBCE PROGRAMS 

Since the initial funding of the EBCE model programs, the four 
projects in Philadelphia; Charleston, West Virginia? Portland, 
Oregon; and Oakland, California have faced and resolved a variety 
of legal and regulatory issues* They have exercised care to func- 
tion within education guidelines and codes of their respective 
states and have retained counsel to assist in the resolution of a 
variety of legal problems which have arisen. Additionally, prior 
to the actual program operations of the EBCE projects, feasibility 
studies were conducted to examine potential legal issues which 
might arise. These early studies provided both direction and re- 
sources upon which subsequent decisions in model development could 
be based* 

In the conduct of the present study, the feasibility studies 
were reviewed, and the examination of actual problems and methods 
of resolution was derived, in part, from these early, tentative 
studies* Discussions were held with project staff of each of the 
four sites who were familiar with activities from project onset* 
Inquiries were conducted with operating program personnel since 
they had the most direct concern with legal issues during the 
period when the prototype was being set up and implemented* 
Results of our investigation are reviewed topically, and show 
differential problems and concerns across the four sites* 
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A. Organizational Patter, s of the EBCE Projects 

One of the key factors in the kinds of legal issues that arose 
was the organizational form which the projects adopted. Whether 
formed as a private school or an adjunct or affiliate to an exist- 
ing public school program was a primary reason they approached 
developmental problems from differing orientations. 
RBS 

The only project which specifically formed as a private school 
was the RBS Academy for Career Education in Philadelphia, The de- 
cision to organize as a private school required that RBS obtain a 
license from the Private School Division of Pennsylvania. At least 
two other options were available including seeking operating per- 
mission as an experimental school or combining in an adjunct rela- 
tionship with the local public schools. The form chosen was felt 
to be more consistent with the EBCE concept of placing governance 
in the hands of employer representatives. A private i separatei 
governing board was formed which had policy making and ultimate 
program control. License application was submitted to a local 
division and then went to the state board which granted a license 
to operate a private school in Pennsylvania. The Private School 
Division is responsible for visitation and monitoring of schools 
they license and an annual report had to be submitted to them which 
included a financial statement. Among the reasons for the decision 
to form as a private academy , RBS listed the following: 

1, As a public school or in an adjunct relationship i they 
may have been expected to keep calendar and hours similar to 
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the public schools. But while the public schools are in session 
S^s hours per day, the EBCE program expected 6h hours or more. 

2, Relationship with the public schools would have increased 
problems in teacher employment since many teachers move out of 
the system each year. 

3. Experimental status presents more problems in transfer of 
credits if a student leaves to return to a regular school 
program. 

After one year of operation^ RBS significantly changed the EBCE 
governance structure and chose, in its second operational year, to 
affiliate with the public school system. The turnabout seems based 
on two issues. Funding was first and foremost, according to the 
project director, since no private funding effort appeared likely 
to sustain the program over time. A second reason was the unique 
governance arrangement of the Academy. A contract between NIE rnd 
RBS required that RBS was responsible for all terms of the agree- 
ment. Yet the Academy board had policy control. While no major 
differences were encountered in the first year, conflict could 
have arisen if the board's decisions were not within the contrac- 
tual terms. In such a situation, the prime contractor, in this 
case RBS, must retain the controlling voice. 

A unique consideration in RBS' early decision to form the 
Academy was the unusual home rule charter status of the Philadel- 
phia schools. While the charter does not allow the district to 
operate in variance with state regulations, it is not possible 
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for the state to reorganize or assume control of a district which 
is in violation of state codes where a home rule charter is held. 
The Philadelphia schools have a rather broad autonomy and tech- 
nically may have exercised that control over the EBCE program. 
In its formative stages, freedom for broad programming flexibility 
could have been reduced had such an affiliation occurred. Now 
that progiam development efforts are less crucial, that problem 
could be of reduced importance. 
AEL 

Appalachia Educational Laboratory elected to affiliate in Charles- 
ton with the Kanawha County Schools. In West Virginia, the county 
school systems exercise a wide range of authority and their endorse- 
ment of the EBCE program greatly facilitated AEL's ability to organ- 
ize and become operational in a short period of time. Students in 
the AEL program remain on the registers of their regular schools 
and graduate from them. The EBCE project maintains attendance 
records and state aid is received by the local schools based on 
average daily attendance. Thus, the EBCE program represents an 
alternative educational opportunity for students in the Kanawha 
County Schools. The effect of this official sanction by an estab- 
lished school board is to reduce problems of teacher certification, 
student recruitment, and r^rriculum requirements. Though the 
project has not completed a documentation of its practices in 
granting course credits, it does provide a program consistent with 
state requirements. The county school board •s approval of, and 
participation with, the EBCE program is tantamount to state approval. 
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An ingredient t^at exf edited AEL program development was the 
earl'v * tust relationship which was established between the lab and 
the county school board. No formal contractual agreement or speci- 
fication of the working relationship exists. The EBCE program re- 
vife..s its operational plans with the county superintendent and has 
kept him regularly apprised of program activities. These reports 
are made available to the county school board. The credibility of 
the program with local educa' .onal officers was also enhanced by 
support of several prominent community leaders. According to the 
project director, this feeling of mutual trust and respect works 
especially well to form a base of program support in relatively 
small, provincial locations. 
FWL 

Far West Laboratory, in organizing a pilot EBCE program, 
entered into a formal agreement with the Oakland Public Schools 
(see Appendix B) . The agreement places the Far West School in an 
adjunct relationship to the public school system. Students in the 
EBCE program are carried on the rolls of their previous high schools 
and graduate from them. 

It was expected that durii^g the calendar year 1973 the Far West 
EBCE program would be turned over to an organization of public and 
private employers, but that strategy did not materialize. Thus, in 
the C973-74 school year. Far West Laboratory continues to operate 
the :.rogram in an adjunct relationship which requires that it de- 
velop and operate an individualized, career centered curriculum in 
accordance with curriculum requirements and education codes of 
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California. The Oakland Schools formally recognize the Par West 
'School as an alternative school within their system. They place a 
member on the EBCE Board and award diplomas to students who com- 
plete their high school education. Where waivers of state regula- 
tions are necessary, the Oakland schools join with the Far West 
School in seeking such variances from the state. Under the orig- 
inal agreement, the EBCE program was expected to achieve the status 
of an experimental school. 
NREL 

The fourth EBCE project is under contract to the Northwest 
Regional Educational Laboratory (NREL) at Portland, Oregon. The 
Lab, ill turn, subcontracts with a private corporation called Com- 
munity Experience for Career Education, Inc. (CE)2. Employers, 
students, union representatives and parents are included on the 
board of (CE)2 which exercises control over the daily operation 
of the EBCE program. Students for the program come from the Tigard 
Public Schools and graduate from that high school. Curriculum de- 
velopment work and evaluation of the Tigard program which were con- 
tractual requirements of NIE remained as responsibilities of the 
Lab and its EBCE project staff. 

The subcontractual arrangement formed in the first year of 
operation has basically been maintained in the second year. The 
(CE)2 board has agreed to conduct an instructional program which 
is designed to achieve a list of specified objectives, provide 
materials, staff, and resource people for the learning center, 
and select a certain number of students for September entry into 
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the EBCE program. (CE) ^ guarantees access to the Lab through the 
project director to personnel records and documents for the pur- 
pose of collecting program data. They assist in data collection 
and establish policies and procedures for administering the program. 
In order to avoid conflict with the terms of the prime contract, a 
special clause has been inserted which requires that policies and 
procedures adopted not be in violation of the contractual relation- 
ship between NIE and NREL. 

The Lab has anothei subcontract with the Tigard School District 
for several specific functions. The principal activity calls for 
the Lab's EBCE evaluation staff to identify and assess a control 
group of Tigard students, so that they may serve as a comparison 
to the EBCE participants. A secondary activity is the coordination 
of special arrangements required between Tigard and (CE)^. m the 
development of control group information, the Lab is testing thee 
different samples: (1) Students who applied. the first year but 
weren't admitted, (2) Students who are in a regular work study 
pr-^gram, and (3) Students randomly selected from the entire Tigard 
student body. 

The third side of a triangular relationship involves (CE) 2 and 

the Tigard Schools. Between them they have an informal, but written 

agreement which was described as "not a legal contract". The 

agreement requires (CE)2 to meet those conditions necessary so that 

students can receive the necessary instruction that meets state 

requirements and leads to the granting of a diploma. In addition, 

(CE) must maintain records of progress so that any student 
2 



ERIC 



transferring to another school will not lose credit or be disad- 
vantaged by the transfer. 

The EBCE program at Tigard is considered under Oregon regula- 
tions as a pilot experimental program which allows waivers of 
existing regulations to be obtained. This status is granted for 
a short range program and could be used by other Oregon EBCE 
developers in the first year or two of program operations. In 
the long range, Oregon's newly adopted graduation and certification 
requirements give promise of providing necessary state recognition 
without waivers and special accommodations for each new EBCE pro- 
gram. Those guidelines allow for granting of credit on the basis 
of demonstrated competence and for crediting experiences in the 
community. 

B. Student-Employer Liability 

The basic issues of liability were discussed in Chapter 3 (see 
page 35). The question of student protection in the event of injury 
on an employer site is one that each of the four sites has addressed 
Another aspect of the issue is the employer's responsibility in the 
event a student causes personal or property damage on an employer 
site. A related potential concern is the school's liability for 
students while in transit to and from school, while at the learning 
center, and while moving from the learning center to an employer 

site . 
AEL 

Each EBCE program has worked to provide adequate protection for 
the student and the employer when job exploration is underway at 
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the work site. But because the kinds of insurance issues involved 
were basically new considerations for insurance companies, much 
time and effort in the first year was devoted to this problem. 
AEL rated this issue of highest legal importance yet the most dif- 
ficult to obtain information for decision-making. The AEL legal 
consultant worked for nearly a year before insurance coverage was 
obtained which provided what they believe to be adequate protec- 
tion for all participants (students, staff, employers) in the pro- 
gram. In the first program year, AEL provided health insurance 
coverage for students equal to the policy carried by the Kanawha 
County Board of Education, but this policy did not cover students 
ytf^their own automobiles. In the first year, there were no claims 
( for liability, due in part to "a certain air of precaution (that) 
was taken throughout the year to rectify any potential hazard." 
In July, 1973, AEL agreed to a new Broad Form Blanket Contractual 
Liability Coverage. That policy permits AEL to attach a "Hold 
Harmless" endorsement to a contractual agreement with an employer, 
thus requiring damage or injury claims to be resolved by the 
EBCE program's insurer and not by the employer's company. While 
the "Hold Harmless" clause is not viewed as a device to attract 
and solicit new employer-participants into the program, it is 
said to provide a positive measure of coverage for an employer 
who may be important to have in the program, bu>c who is reluctant 
to have students on site without sufficient insurance protection. 
The agreement would state that "Appalachia Educational Laboratory 
accepts liability if personal injury or property damage is incurred 
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at the 'employer' site during the course of students being on the 
premises. «^ In addition, tlxe new coverage raised the liability 
amount to $500,000 with a $200,000 property damage amount. It 
was felt that the coverage obtained by AEL could serve as a guide- 
line for other EBCE developers ^'nd vould have national applicability. 
NREL 

The problem of liability coverage for students was of special 
concern to NREL because so many of its employers were small busi- 
nessmen who had limited experience with student learners on site. 
It should be noted that laws in virtually every state place liabil- 
ity on businesses if they are shown to be responsible for injuries 
to clients and employees. The status of a student learner has not 
been conclusively established for purposes of liability coverage. 
Large businesses, however, have more active experience with such 
problems and are usually well aware of the range of their responsi- 
bilities. NREL needed a ready and a-propriate response to employers 
who raised the issue as a condition of participating in the EBCE 
program. They obtained a form of coverage which indemnifies or 
reimburses an employer in the event of a damage award resulting 
from an EBCE student's action or negligence. This policy is exe- 
cuted with every employer as a part of their agreement with NREL 
before a student goes on site. This situation differs slightly 
from the case of AEL which extends its "Hold Harmless" clause 
only where an employer requests such protection as a condition of 
his participation. 

1. Letter from J. Crawford Goldman, Attorney, to Dr. Harold 
Henderson, EBCE Project Director, July 24, 1973. 
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Oregon law specifically empowers nonprofit corporations to make 
contracts and indemnify, thus allowing (CE)^ to carry such insurance* 
In the long range, however, an amendment to current statutes may 
be necessary "to empower school districts to insure students 
against injuries incurred at employer learning sites and to indem- 
nify employers for damages resulting from actions by students on- 
site."^ 

% 

RBS 

The procedure ini tially considered by RBS was to have 
accident claims covered by insurance that employers almost always 
carried^ If additional coverage were required by the employer, 
the lab would have reimbursed the employer for the added premium. 
However, after a careful reexamination, RBS chose to secure its 
own liability insurance for the Academy and medical/accident 
insurance for the Academy's students. 

FWL 

Far West Lab had a three-fold concern in the area of liability 
and student insurance coverage: 

1. Protection for students in the case of accident or injury, 

2. Protection for employers in cases where students are 
injured or cause injury or damage on a job site, 

1 . Analysis of Legal Issues Encountered During First Year of Pilot 
Implementation , Northwest Regional Education Laboratory , 
September, 197:i. p. 18. 
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3, Protection for Re- ource Persons (RPs) who work with 
students. Though other EBCE programs utilize employer repre- 
sentatives, Far West Lab is unique in both the extent and 
manner in which they use RPs with students. 

In order to provide insurance protection for students, a stan- 
dard student accidental death and aismemberment policy has been 
purchased. Each student is provided coverage on a 24-hour-per-day 
period, rather than for just during school hours, since it seemed 
likely that EBCE participation would extend beyond the typical 
eight to four o'clock school day. The additional cost of 24-hour 
coverage was only about 20% more than coverage during school hours. 

Under the FWL's standard insurance coverage, employer liability 
in the case of student injury may be relieved by attachment of a 
Hold Harmless agreement with an employer. As in the case of AEL, 
this rider is not offered as an inducement to employers to partici- 
pate in the EBCE program, but may be offered to any employer who 
is reluctant to have students in a "hands on" work experience pro- 
gram for fear of incurring added liability. The insurance rider 
may be made available, when deemed necessary, to any employer who 
participates in a program operated by FWL including, of course, 
EBCE. The only requirement to the Lab in extending the Hold Harm- 
less rider to employers is that they must inform their insurance 
carrier so that the company is aware of who i3 being covered. 

Resource Persons are eligible for workman's Compensation 
should they incur injury as a result of their volunteer partici- 
pation in the program. Because they do not receive compensation 
for the time spent working with students, FWL keeps a log on the 
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time RPs spend in volunteer service. A "paper" wage of $5 pe- 
hour is assigned and Workman's Compensation rates are based or 
this pay scale. In California, Workman's Compensation is arranged 
through a private insurer and does not function through a single 
state-sponsored fund. The actual premium paid by FWL for Work- 
man's Compensation coverage is calculated on a post-audit basis by 
determining the number of hours worked by RPs at the applicable 
hourly paper rate (currently $5 per hour) . 
C. Workman's Compensation 

Laws related to Workman's Compensation exist in every state, 
but workers covered under the law vary. There has been a tsudency 
to extend the provisions of the law to workers previously excluded 
from Workman's Compensation coverage. While specific rulings would 
be necessary to decide if a worker were entitled to compensation 
in a given instance, it should be noted that the worker's 'employee 
or salary status is not the only requisite condition. In Oregon, 
for example, a learner could be eligible for benefits, aven though 
he were not a salaried employee. The school district is required 
to furnish the Oregon State Accident Insurance Fund with a list 
of the names of those enrolled in the work experience program. 
Only persons whose names are on the listing may be entitled to 
benefits for personal injury by accident.^ A system of estimat- 
ing how much the student learner would have earned had he been 
paid is used to establish the rate of compensation. Two of the 
states we examined, West Virginia and Pennsylvania, specifically 

1, Oregon Revised Statutes , Section 656,033 (2), (4), 
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disallow Workman's Compen ;ation benefits unless a person is a 
salaried employee. A common element of all EBCE programs is that 
students are not reimbursed for their work or related employer 
site activities. 
D. Student Reimbursement 

The issue of student reimbursement, discussed above as it 
relates to liability and Workmen's Compensation, has been of 
specific interest lo each of the EBCE sites. As noted, each main- 
tains a policy that students may not be paid while participating 
in the EBCE program. Several reasons were cited for the policy 
including : 

1. The educational status changes if a student is paid. 
Instead of being responsible to the school for certain educa- 
tional experiences, the first obligation is to the employer 
whose primary concern for a paid worker is his productivity. 

2. Unless the EBCE program wishes to have its students 
classifi-jd as employees, federal regulations forbid the pay- 
ment of salaries. Payment of wages is considered prima-facie 
evidence of an "employee" status.^ 

3. EBCE programs are concerned that the student regards the 
employer si te experience as a learning s i tua tion and the 
employer ' s contribution as an assistance to his career 
preparation. It is felt that this relationship would be 
lost and respect for the employer's contribution would be 
diminished. 

1. See discussion of "employee" status. Chapter IV, p. 51ff. 
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Despite the general adherence to the policy of non-payment of 
students^ application of the policy varies* At RBS^ students may 
not work for pay and receive school credit at the same time. How- 
ever, at times outside his required obligation to the EBCE program 
a student may work fov wages, occasionally on the same employer 
site. Such employment is not encouraged. FWL allows students to 
be compensated for work but only on their own time. In a few 
instances students were reported to have entered the program with 
jobs wh.rch were modified to broader exploration on the same site. 
AEL indicated ' xat a few students held jobs for pay outside normal 
school hours. It was reported that labor union representatives 
were especially concerned about student reimbursement, suggesting 
that were students paid they may be replacing existing labor or 
eliminating the need for employers to hire other (such as union) 
employees . 

The m'^st restrictive policy regarding student reimbursement 
was expressed by NREL. An instance arose where a student worked 
each day for a couple of hours on a job site as a salaried employe 
Then, without changing duties, the student continued in a student 
learner classification. The separation of duties was artificial 
and the student's period of obligation to the employer vs. obli- 
gation to the EBCE program was not clearly delineated. Instances 
of this sort led to establishment of a policy which states that 
during the calendar period that students are assigned to an employ 
er site, they may not work there for pay. They may work there 
prior to the time they are assigned by EDGE, and afterward, but 
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during the time they participate for school credit, they can't work 
for pay on that location* 
E. Child Labor Laws 

As was noted in Chapter IV, Labor Issues in Experience Based C.E. 
Programsi one of the key issues regarding child labor law appli-* 
cation to EBCE programs is the student's status. As an employeei 
he is subject to all of the terms and restrictions of the Fair 
Labor Standards Act (FLSA) • As a student learner i there is no 
present set of codes to regulate his activity on an employer site* 
Howeveri if the educational program requires "hands-on" exper- 
ience and the production of goods and services while in a learner 
statusi it is apparent that certain site restrictions would be 
applicable. Students could not work in areas classified as 
hazardous occupationsi including many machine operation tasks, 
mining, some assembly tasks, and many areas of construction work. 
NREL 

It has been determined by NREL that EBCE participants are 
"learners" and not trainees or employees when they are on an 
employer site. Therefore, the FLSA provisions requiring minimum 
wages, employment certificates, and limits on number of hours 
worked per day and per week are not applicable as they would be 
to "workers" under the statutory definition. NREL suggests the 
need to further define in the statutes the specific experiences 
in which students may be engaged at employer sites without being 
classified as "working". Since no remuneration is received by 
learners, work permits from the school to the employer are not 
required under law. 
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Oregon statutes limit" the hours children under 16 years of 
ago may work each day and in one week and stipulate hours between 
which they may be on the job. NREL has scheduled employer exper- 
iences within specified times and within the daily and weekly time 
limits. For students under 14 years of age, no employment is allow- 
able when schools are in session. However, since the current EBCE 
program involved only juniors and seniors in high school, this pre- 
sented no problem. Further, if students participated in EBCE 
exploratory experiences as "learners", they would not be performing 
work within the statutory definition and would not be subject to 
the code provisions for under 14 "employees". 
FWL 

Far West Lab did not consider operating within the Child Labor 
Law restrictions a significant issue. They were able to work 
within the statute limitations in placement of students on employ- 
ment sites. They noted that it was easier to do this in a community 
like Oakland because of the job market in a wide range of white 

■ 

collar and light industry settings. Where heavy manufacturing rep- 
resents the predominant labor market, it was felt that SBCE pro- 
grams may have a more difficult time acquiring appropriate employer 
sites. 
AEL 

The pertinent child labor laws, as set out in federal and West 
Virginia law, focused primarily on hazardous occupations such as 
mining, meat cutting, steel production, timbering, and areas which 
have an inherent danger with minimal protection for the worker. 
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It was with regard to these kinds of provisions of child labor law 
that AEL was most concerned and exercised much caution. They felt 
it was an important responsibxlity of employer liaison personnel 
to examine each job site and determine if it provided adequate 
protection for the health and safety of students. The AEL staff 
member responsible for liaison with employers researched the 
Occupational Safety and Health Act (OSHA) and appraised employer 
sites to determine if they met OSHA provisions. Usually it was 
found that employers were aware of and anxious to comply with OSHA. 
The Parks and Recreation Department of Kanawha County, for example, 
wanted to cooperate with the EBCE program, but would not allow 
students to work with lawnmovers and other power equipment used in 
maintenance of county-owned parks and golf courses. 

AEL corresponded with the Employment Standards Administration 
of the U.S. Department of Laboi in the spring of 1972 requesting an 
opinion as to whether the EBCE program would be in violation f the 
Fair Labor Standards Act (FLSA) . AEL's student population has been 
primarily of twelfth grade age, and the basic question was whether 
these students were employees within the terms of FLSA. The opin- 
ion, written by the regional attorney for the Department of Labor, 
stated that if all of the following criteria applied, the students 
would not be employees with the meaning of the FLSA: 

1. The training, even though it includes actual operation 
of the facilities of the employer, is similar to that 
which would be given in a vocational school; 

2. The training is for th«^. benefit of the trainees or students; 

3. The trainees or students do not displace regular employees, 
but work under their close observation; 
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4. The employer that provides the training derives no immed- 
iate advantage from the activities of the trainees or stu- 
dents, and on occasion his operations may actually be im- 
peded; 

5. The trainees or students are not necessarily entitled to a 
job at the conclusion of the training period; and, 

6. The employer and tie trainees or students understand that 
the trainees or students are not entitled to wages for the 
time spent in training.^ 

The opinion further stated that as long as students continue to 
rotate to various job settings without settling on one job area or 
working "an excessiv* length of time at one establishment in one 
occupation," they would mest the above criteria and not be consid- 
ered as employees. However, if the student stayed for a long time 
in a job he liked, no longer rotated to explore other occupational 
fields, and produced goods or services which had an immediate 
advantage to the employer, he might be regarded as an employee 
after a "reasonable initial period" on that site. 

The language of the letter of opinion left at least one major 
unanswered question. What is "an excessive length of time at one 
establishment in one occupation" and what constitutes a "reasonable 
initial period"? A subsequent opinion was obtained from the area 
Employment Standards Administration, Wage and Hour Division, of the 
Department of Labor, stating that "After a student has been with an 
employer for 13 weeks, Wage-Hour will consider an employment rela- 
tionship to exist. "^ AEL has subsequently planned its program 

1. Letter from Marvin Tincher, Regional Attorney for the Department 
of Labor, to J.C. Goldman, Legal Counsel for AEL, July 7, 1C72. 

2. Letter from Bill Belt, Area Director, Wage and Hour Division, 
U.S. Department of Labor to J.C. Goldman, July 12, 1972. 
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around these guidelines and kept all EBCE explorative activities 

within the 13 week maximum. 

It should be noted that both of the above opinions are only 
that. While they carry the force of law until and unless challenged, 
it is possible that they may not hold up to a legal test. The 
opinions are based on an interpretation of the FLSA and on case law 
which may or may not be applicable to the test of employer-employee 
relationship. But these criteria are basea on considered legal 
opinion from counsel representing the Department of Labor. In the 
absence of other legal advice to the contrary, the criteria should 
serve as a useful guideline to EBCE developers. 
RBS 

A question related to the status of students as employees was 
addressed by the RBS legal counsel to the Pennsylvania Department 
of Labor. RBS specifically asked if employment certificates or 
permits were required for EBCE participants. The response by the 
Director of the Bureau of Labor Standards stated that if students 
are not employees of the establishments they visit for observation 
and learning, the activity would not be classified as employment 
and employment certificates would not be necessary.^ 

While no unusual problems of compliance with child labor laws 
were cited by the RBS staff, it was noted that several job sites 
had to be rejected because of regulations concerning work around 
certain machinery. An example was the automotive parking lot of 
Sears, Roebuck and Company where students would have to park cars. 

1, Letter from Kay Clarke, Director, Bureau of Labor Standards, to 
Henry Stein, RBS Legal Counsel, July 10, 1972. 
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P, Teacher Certification 

The legal issues relating to certification of teachers and 
other personnel for employment contained in the educational 
process have been discussed in Chapter III, page 39 of this paper. 
The primary questions relate to numbers and duties of certified 
personnel necessary to meet the several states* guidelines, and 
secondly, to the certification status of employer-site personnel 
with instructional responsibilities. Certain pressures have been 
encountered in some of the EBCE sites not from the state education 
department, but from organized teachers* unions. These problems 
and solutions to the extent they have been found for each of the 
four sites are discussed below. 
FWL 

The state code of California specifies that a person who has 
control and supervision of students must be credentialed according 
to the guidelines established by the State Board of Education. 
Recently, the Fisher Bill has been passed permitting credentialing 
in terms of competencies. However, because tests and measurements 
appropriate to these competencies have not yet been developed, 
this legislation has had no impact cn the EECE program. 

At this time not all of the FWL staff is credentialed. This 
has not been a particular problem in relation to the state depart* 
ment, but two major concerns have been expressed by the project 
staff. First, the issue of liability. The FWL staff expressed 
fear that if a participant were injured wh/le under the super- 
vision of non-credentialed personnel, and if the Oakland Public 
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Schools were sued and found liable, continuation of the project 
would be threatened. 

The second major issue has to do with AFT pressure.' Certain 
subjects required by the State Board are included in the FWL 
curriculum. However, should certified teachers in these subject 
areas be without employment, the chances are rather large that the 
teachers union might bring pressure on the project to replace non- 
certified staff with certified teachers. One of the ways in which 
this may occur would be a rigid examination of the curriculum to 
be sure it meets all of the state guidelines. This possibility 
seems especially strong in the area of physical education, given 
that the state specifies that 400 minutes of physical education 
must be provided in ten days, that the site must have outdoor 
facilities, and because the physical education teachers lobby is 
very strong. 

These potential problems have not yet occurred in the Far West 
project, and no specific solutions have been devised at this time. 
Concerns about them were expressed by FWL staff. 
NREL 

Certification is not a major problem in the Oregon project for 
iteveral reasons. First, most of the project staff is certified 
and these certified personnel have primary control of the program. 
These conditions meet atate requirements. Secondly, the project 
is currently covered under special provisions for pilot programs. 
In Oregon, pilot programs can guarantee diplomas. Third, recent 
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changes in the school cod- require career education for all students 
with a variety of options. Finally, a specific provision in the 
code outlines that a school district may make available to its 
students "extended educational experiences" such as "work exper- 
ience programs conducted on a contractual basis with individual 
employers or employer groups*" 

One potential problem may exist should the school district or 
the corporation have to reimburse emplc - ^ for in tructional time 
provided, since state funds will not supp t any non-certified 
personnel. This has not been a problem to date since the employers 
pay for employee time and because the project staff members are 
certified. Should this situation change, special certification 
standards and procedures may have to be adopted by the Teacher 
Standards and Practices Commission. The latter is a new agency 
which has assumed the certification procedures previously held by 
the State Board of Education. The project expects to remain in 
close contact with any policy changes instituted by this commis- 
sion. 
RBS 

Currently certification is not a problem for the Philadelphia 
project. This EBCE program now has, with the help of some speci- 
fic exemptions, enough certified personnel to satisfy state 
requirements. It is a potential problem area if either of two 
situations occur. One, if costs force the school to hire more 
uncertified personnel^ thus reducing the ratio below minimum 
acceptable standards, or two, if the school becomes completely 
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public and the teachers* union forces the project to use all 
certified personnel. Solutions to these potential problems have 
not been devised. 
AEL 

Certification is not a problem in the Charleston model for 
three reasons. First, because AEL works closely witi. the Kanawha 
County School Board and therefore students have not severed all 
ties. Secondly, because during the initial review of the project 
plans by the state and local boards, it was specified that any 
noncertified staff hired by the project would have the "educational 
ability" necessary to meet certification requirements. Therefore, 
all staff members are either certified or certifiable. Finally, 
while a teachers* union might be able to pressure the project 
for use of uncertified personnel, this will probably not occur 
because west Virginia law prohibits public employees, including 
teachers, from organizing into unions. 
G. Curriculum 

As was observed in the discussion of legal implications 
relating to curriculum (see page 23) , local school districts generally 
have considerable freedom to determine curriculum within the broad 
guidelines established by the state eeucational agencies. The 
extent to which state and/or lonal guidelines impact the EBCE 
projects varies, both as a function of the relationship of the 
projecw with the local district, and as a function of the speci- 
ficity and compatibility of the guidelines with the project. All 
of the projects have had to deal with these guidelines in order 
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to meet the NIE guidelii\es that each student in the projects 
shall become eligible to receive a diploma. The problems relating 
to curriculum encountered by the four EBCE sites are discussed 
individually below* 
FWL 

The California state guidelines specify that each student 
must have educational experiences in the Constitution, American 
Institutions and Ideals, California history, safety and accident 
prevention, health care and drug abuse sometime throughout his 
years in school* In high school each student must receive in- 
struction in English, American history and government, math, 
science and 400 minutes of physical education, within each ten 
days, to qualify for a diploma. Additionally, each school must 
provide one course of study designated as college preparatory. 
The Far West school provides these courses on site as well as i:he 
career education experiences in the field. Students have also 
taken courses not available within the school from the loc^l junior 
college with the ajjproval of the home school principal. Each stu- 
dent receives his diploma from hj.s home school with the approval of 
the school principal rather than from the Oakland Public School 
district or from the Far West school as an adjunct to the Oakland 
district. 

This situation is viewed as potentially troublesome by some 
members of the project staff. It is felt that some of the content 
in the courses might not meet accreditation standards, especially 
in terms of theoretical concepts. Problems also <»xist in supplying 
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proper physical education Thus far the project has circumvented 
some of the requirements by supplying instruction in areas of 
interest to students such as Karate and modern dance, and by 
providing passes to the YMCA. Additionally, the project has been 
forced to continue use of the Oakland district's driver training 
capability although driver education is taught on site. In order 
to meet the possible pressures applied by certain interest groups, 
such as the CFT and technical education schools, the project has 
attempted to get waivers of the requirements in three areas (includ 
ing physical education) from the State Board. Thus far no action 
has been taken on their request. Some project staff members are 
not optimistic about this possibility. Other alternative solutions 
have not been developed. 

The problem of providing courses with content sufficient for 
accreditation is seen as especially important in light of local 
school principal's acceptance and in terms of the students' accep- 
tance into colleges. 

■ 

NREL 

In short range operations, the Oregon project has little 
diffic tlty with curriculum regulations. This is primarily as a 
result of their special status as an experimental program and 
because of their close relationship with Tigard High School with 
which students maintain some contact (although the non-profit 
corporation provides subject matter instruction.) As a result 
of this relationship students may transfer back into the regular 
system at any time and are also guaranteed a diploma. Recent 
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legislation is also advantageous to the project in that it provides 
(1) that students can receive extended educational experiences 
(described in the section dealing with certification); (2) that new 
graduation requirements can grant credit for competencies developed 
in experiences in the community; and (3) that all students should 
have career education. One of the optional plans suggested is 
very similar to the EBCE program. 

The new state guidelines accommodate an EBCE program 
as it has been formulated to date. NREL is making a continuing 
effort to relate and to tailor current experimental program 
requirements to those guidelines. 

RBS 

In the past the Philadelphia model provided instruction to 
students from a number of schools. This year incoming students 
will be from only one school. These home schools grant the diplo- 
mas on the basis of the RBS credit count which is drawn from the 
Carnegie model specified in the Pennsylvania Uniform Curriculum 
Code. A student involved in the project must agree to work for a 
high school diploma and the academy agrees to supply the student 
with instruction in the necessary areas with special concentration 
on the student's needs, for example, intensive work in basic skills. 
This project has not chosen to be classified as an experimental 
school because state law prohibits the granting of diplomas by such 
schools. The project has not applied for accreditation because of 
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of the length of the process and because the unique features of 
the program may not aXlow for this. A survey of college admissions 
officers revealed that this should not be a problem for students 
seeking college acceptance. The state has no mandated list of 
textbooks • 
AEL 

Course requirements for students participating in the Charleston 
project are set out in the Kanawha County Board manual. These re- 
quirements include math, English, physical education and other 
standard courses. Students can return to the regular system at 
any time without penalty. The project has been given considerable 
latitude by the Board in meeting these requirements. The project 
tracks, verifies, and validates student experiences to guarantee 
completion of the state and local requirements. 

Although it has not been a problem thus far, the project per- 
ceives a need to develop some specific criteria for the assignment 
of credit. Those criteria should include a statement of the 
learner's goals and objective for each experience site as well as 
a systematic evaluation plan designed to minimize subjectivity in 
assigning grades and credits. 
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Many problems in establishment of an EBCE program are of a 
technical nature and are imposed as a result of state and municipal 
codes and ordinances. Exemplary of such issues are transportation 
of students, physical facilities, student lunch programs, and stu- 
dent records. At least one of the current programs mentioned these 
as considerations during the program's set-up and first year of 
operation. 

The fact that only one or two labs specifically commented on 
these four areas does not imply that the issue was limited to one 
or two sites. For example, the confidentiality of student records 
is not only an essential of many school programs, but may very well 
relate to constitutional concerns and statutory provisions. The 
following descriptions merely indicate that certain labs commented 
on these issues as legal considerations that they specifically 
addressed and which they reported to ARIES researchers. 
H. Transportation 
RBS 

A 1973 law in Pennsylvania makes the school responsible for 
transportation within 10 miles of the school. This includes extra- 
curricular activities as well as r-».gular school attendance. In the 
1972-73 school year participants in the Academy were given tokens 
for use on the city's mass transit system. At times when students 
used private cars, RBS informed parents that the student was re- 
sponsible. Tokens only will be used in 1973-74, 
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Students can receive transportation to and from the program 
each day as well as to each of the job exploration sites. AEL 
has two station wagons and chauffeurs to drive students. AEL is 
now working with the Kanawha Valley Regional Transit Authority to 
contract for additional services for its students. If the procedure 
is successfully worked out, EBCE students could ride any place 
berved by the Authority without direct payment of money for each 
ride. The student would show only an identification card, which 
the EBCE program would purchase on a flat fee basis per identifica- 
tion card. It was hoped that an arrangement with the Authority 
could be consummated before the beginning of the 1973-74 school 
year. AEL staff felt that such a plan presented the safest and 
most simple way to transport students without hiring additional 
staff and leasing more vehicles. Lab provision of transportation 
is considered preferable to having students use their own cars, 
NREL 

State aid for pupil transportation is available to Oregon school 
districts which provide transportation to and from school.^ Stu- 
dents at the program in Tigard regularly ride regular school buses 
to the EBCE learning center, which is within walking distance of 
Tigard High School . 

Other transportation is provided by the EBCE program to carry 
students to employer sites, but costs for this service are derived 
from federal funding of the program. The question remains whether 

1. ORS 327.035. 
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the statute would allow public funds to be used for transportation 
to employer sites within the school day. On the oae hand, it could 
be argued that "the school" is in one specific location and trans- 
portation aid to and from that center is the basic intent of the law. 
Conversely, "the school" could be defined as the .place where a learn- 
ing program operates, including that which occurs at an employer 
site. Under that interpretation, transportation to and from an 
employer site would be analogous to travel to and from school. A 
test of the statute would probably be necessary to establish the 
basis for state aid if other public schools established an EBCE 
program, but thus far that has not been necessary. 
FWL 

While it relies largely on public transportation for its stu- 
dents, FWL mentioned one issue that was unique anong the four pro- 
grams. In its use of Resource Persons, there were occasions where 
the RP might transport students in his private f.Mtomobile . Since 
FWL's policy required that only insured drivers provide such trans- 
portation, a Certificate of Insurance was requested from each RP 
certifying that he carried California state minimum public liability 
and personal damage insurance along with $2,500 medical payment 
coverage. Such coverage is held by virtually every automobile owner 
and required no additional cost to the RP. 
I , Physical Facilities 
FWL 

Like most of the other programs, the physical facilities for 
a school or learning center had to meet certain basic health and 
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safety requirements. An additional California requirement of note 
are the Field Act provisions. The Field Act specifies that any 
school housing minors must meet minir...m safety requirements in the 
event of earthquakes. Most schools constructed since passage of 
the act in the 1940' s meet the specifications, since failure to do 
so makes school board members individually responsible should injury 
result from earthquake damage to a school not meeting the code. 

The question for an EBCE program in California relates not only 
to the structure in which the learning center is housed, but poten- 
tially to every employer site should it be determined that these 
sites are ."schools" within the context of the EBCE programs. FWL 
has not resolved this issue but held it to be an important consid- 
eration in extension of the EBCE model in California. 
AEL 

space was leased in a building, owned by Morris Harvey College, 
which nreviously was a grade school. The school site arrangements 
involved basic real estate lease formulation, preparation of con- 
tracts relating to necessary remodeling, and establishment of terms 
for maintenance. The site is inexpensive as compared to office 
space and similar facilities in the Charleston area, and provides 
ample parking for staff. As the project adds students, there could 
be a parking problem if more students used their private cars. This 
was a reason for seeking an agreement with the local transit authcr 
ity for student transportation. 
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RBS 



Not only did RBS have to satisfy state requirements for school 
physical facilities, but local codes also had to be met. Its choice 
of space in an office building which had previously housed a busi- 
ness school was approved by local fire inspectors. RBS set up a 
list of specifications that included square footage space per student 
and conformity to regulations regarding safe exits and sufficient 
lavatory facilities. These considerations had to be properly met in 
order to get a license to operate in Philadelphia. 
NREL 

This program leased space in a professional building which was 
under construction at the time the program was being initiated. The 
Lab brought in state education department personnel to inspect the 
property and recommend any necessary modifications. NREL was able 
to tailor the space to its prograiu needs without having to adapt to 
an existing facility. 
J. School Lunch 
AEL 

All employer sites do not have lunch facilities so commercial 
sites must son;etimes be used. Morris Harvey College allows AEL 
students to use cafeteria facilities by means <.f a student identi- 
fication card. 
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K. student Records 
NREL 



Oregon law requires that precautions be taken to preserve the 
confidentiality of student records. Thus the NREL project had to 
establish policies and procedures for management and access to such 
records. Other labs may have such concerns but only NREL mentioned 

it as a legal issue which they addressed in program development. 

(Most states have policies or guidelines to govern accessibility to 

student records . ) 
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Chapter VI 
SUMMARY AND CONCLUSIONS 

A, Summary 

This study of legal issues in the development of Experience 
Based Career Education programs has included a review of administra- 
tive responses to a range of regulatory, as well as statutory, 
considerations. We have examined those issues to which the current 
EBCE programs responded by establishing policies and procedures 
to avoid direct legal contests. Further, we have attempted to pro- 
vide a basis upon which NIE could make decisions regarding the 
nature of efforts to expand the EBCE concept in the future. 

The first chapter summarized several advantages and disad- 
vantages of private sector sponsorship of EBCE programs. Among 
advantages, the following were noted; 

1. Freer and more flexible use of non-certified instructional 

staff. 

2. Wider latitude in curriculum offerings, including the 
opportunity to offer specialized, single purpose training. 

3. Power to make contracts and assume levels of indebtedness 
where added facilities are needed. (Public schools are 
more stringently regulated by the state) 

* 

Among the disadvantages of private sector sponsorship, we noted: 
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1. The period required to obtain accreditation is longer 
t^han if the program affiliated with an accredited 
public school. 

2. Long-term funding. 

Because of the importance of the funding issue to long-term 
operation of an EBCE program we reviewed in Chapter II the state 
regulatory powers for school financing. We observed that the real 
locus of control for schools rests with the source of financing 
and that control has been largely vested in state legislatures. 
Recent court decisions limiting the ability of the state to 
participate in private school financial support were cited. Though 
it was noted that the states have paid private schools for services 
to handicapped children, the basis for such assistance was to serve 
a special classification of children in a welfare rather than 
educational purpose. Voucher systems, as a mechanism for providing 
state resources to private sector programs, are regarde'^- as a 
tentative, experimental effort from which it may be too early to 
project an extension to private EBCE programs. 

In Chapter II, court and legislative efforts to equalize 
educational financing were reviewed. The result of such efforts 
appeared to be leading toward fuller (perhaps full) state funding 
of education as recommeded by the President's Commission on School 
Finance. Equalization of school funding through fuller legislative 
control will place the state (and state departments of education) 
in a more pre-eminent position with regard to future curriculum 
development and expansion of services. Chapter II concluded by 
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noting the potential difficulty of obtaining legislation which 
would allow public funding for private sector EBCE programs. In 
the absence of long-range funding resources, public school spon- 
sorship of career education programs appeared to be the most 
feasible course to pursue. No legal restrictions were noted 
that would preclude various forms of private sector sponsorship, 
but the probable lack of long range financing may be a serious 
limitation to such sponsorship. 

The legal issues discussed in Chapters III and IV were 
identified as concerns by the personnel of current EBCE projects, 
by early feasibility studies of the "employer based" model, and by 
our own research. In Chapter III we identified issues of concern 
to administrators, to students, and to instructional staff. 

Compulsory education or attendance laws were seen as critical 
in the development of any new program, since they not only speci- 
fied ages of children to be served, but also served as the basis 
upon which other state regulations were applied. Without the exist- 
ence of compulsory attendance laws, instructional programs could 
be designed without regard to state curricular requirements, staff 
certification, and a host of other considerations. Other key 
administrative considerations included meeting curricular require- 
ments of the state and obtaining a license to operate if formed 
as a private school. The fundamental authority of the state 
to select a system of instruction or course of study was observed. 
As a practical matter, states tend to delegate such authority to 
local districts. We noted that some states allow waivers from 
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curricular and personnel requirements for innovative, experimental 
programs. State regulatory power over curriculum matters was 
observed also in such areas as specification of textbooks, length 
of school term, and observances of special events of state or 
national significance. 

While the state or local district holds the authority to design 
and prescribe curriculum, the student consumer's rights and res- 
ponsibilities cannot be overlooked. Case law was cited which 
held that students should be allowed to make a reasonable selection 
of listed offerings, but another case had ruled that selection by 
the school is a reasonable regulation binding on parent and pupil. 
Our review noted that, where the parental and school authority 
conflict, parental rights to direct a child's studies may take 
precedence • 

The schools' s authority to suspend, dismiss, or expell a student 
has been upheld where the student willfully disobeys reasonable 
rules and regulations. However it was noted that the rules must 
be fairly and uniformly applied. Schools have been increasingly 
called upon to demonstrate how student actions that are in var- 
iance with existing rules actually interfere with instructional 
processes or school management. 

A major concern to current EBCE developers has been the pro- 
tection of students from injury and of employers from liability 
for student injury or damage. A great deal of legal activity 
in the first year was devoted to adequately insuring program 
participants. We noted that any private sectory sponsorship 
would have to carefully consider ways to provide positive protection 
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to those in an EBCE program. Where public school governance of 
a program existed, in many states the school would be immune from 
liability under the doctrine of sovereign immunity. However, the 
relatively small cost of providing adequate insurance coverage 
suggests that, where permitted, public schools purchase appro- 
priate insurance. 

Transportation was a concern both for administrators and stu- 
dents. One of the principal questions in an EBCE program was 
whether transportation costs to and from an employer site would 
be borne by the sponsoring agency as is the case in the present 
model programs. It was felt that such transportation could be 
partially state supported where states now provide transportation 
reimbursement. Transportation to and from employer sites was 
viewed as an integral part of the EBCE program. 
Teacher certification was seen as an important concern to new 
program developers, for while they might obtain provisional cert- 
ificates or waivers from existing regulations during the early 
•formulative stages of the program, ultimately this is an issue 
which must be confronted. Some general considerations in teacher 
certification were listed, and we discussed the current trend 
toward competency or performance based certification. 

Chapter IV focused on the application of the Fair Labor 
Standards Act and on criteria used to determine if a minor was 
an employee when participating in an EBCE program. We attempted 
to illustrate the variety and vastness of the law and the necessity 
of examining EBCE programs with regard to each state, the age of 
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the child, and the occupation contemplated. Child labor 
statutes from the U.S. Code and ytate codes were reviewed, 
we examined the basis upon which the regional attorney for the 
Department of Labor defined the employee status of EBCE partici- 
pants, in essence, the analysis suggests that students are "learners" 
as opposed to "empl.oyees" , but legal determination of such status 
appeared to rest primarily on the issue of remuneration. Without 
receipt of a wage or salary, and despite the fact that he was 
permitted to work on an employer site, the student would probably 
be considered a "learner". Throughout the review of labor issues, 
we noted that few illustrative examples actually involved minors, 

since it is only in recent years that various work experience 
programs have been instituted in many secondary schools. Few 

legal contests deriving from such programs have been brought 

to the courts. 

Chapter V reviews the experiences of the four current EBCE 
model programs with regard to legal and regulatory issues which 
arose in their first operational year. Interviews with staff of 
the four models provided most of the information. In addition 
to examining specific legal or quasi-legal considerations, we 
described briefly the various organizational patterns followed in 
the formation of the four projects. The descriptions were in- 
cluded to illustrate, in part, the range .of organizational stra- 
tegies that could be used in future EBCE programs. 

The issue of student-employer protection and liability was 
dealt with by every model program from the time of conceptualization. 
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several labs rated it of highest legal importance and yet one of 
the most difficult on which to obtain information for decision 
making. At present, the problem appears to have been resolved 
by each lab to its satisfaction, and the coverages 
obtained probably have national applicability. A principal 
characteristic of their work has been to negotiate a "hold 
harmless" agreement with employers in order to diminish employer 
liability in case of an injury to the EBCE participant. 

Experiences of the current programs with other issues such as 
workman's compensation, student reimbursement and child labor 
laws was described. The prevailing policy among the labs has been 
to prohibit the student from receiving remuneration for his par- 
ticipation on an employer site, and, consistent with our findings 
in Chapter IV, to categorize the student as a "learner". An 
important component of the labor laws is the exclusion of minors 
from a variety of hazardous occupations, some of which were noted. 
Age restriction for minors on employer sites has not been a general 
problem because most EBCE participants have been 16 years or older, 
but each lab has recognized the limitations related to dangerous 
occupations for their clients who are und.er 18 years of age. 

Teacher certification and curriculum requirements of the state 
were administrative considerations in the formation of the current 
programs, and appear to be either satisfactorily resolved or of no 
major ongoning concern. While one lab saw the certification 
issue as potentially threatening, the general reaction was that it 
was not of consequence due to the care exercised in earlier program 
development and staff hiring. We noted that every state has its 
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own .et of cur.iculun, requirements thut necessitate a careful exam- 
ination by any EBCB developer. Exemptions and waivers are often 
available for programs approved by the state as innovative or 
experimental • 

A series of lesser issuas, some of vhich were concerns expressed 
by on.y a single lab, were listed. They included transportation, 
physical facilities, school lunch programs, and access to and 
handling of student records. 
B. Conclusions 

1. The single most recurring issue encountered in this research 
nay be best described by an analogy to the man who asked his 
good friend how to cure a case of bronchial pneumonia. While the 
friend knew of many home remedies and medicines, he realised that 
the best prescription was to advise his ailing friend to see a 
physician. Similarly, study of legal issues in career education 
can delineate and suggest reasonable courses of action and potential 
remedies. But the best prescription for any EBCE developer is that 
legal counsel be retained at a very early stage of program devel- 
opment. Legal counsel will not only provide assistance in re- 
solving some issues that have been encountered in previous EBCE 
development, but will also be able to give advice relative to 
the unique characteristics of local ordinances and .tate statutes 
and codes. That recommendation was expressed by each of the 
present model directors. 
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2. Consistent with the previous point, we have noted that the 
extent c'^ legal issues pertaininc to establishment of ar EBCE 
program is so vast that a major effort would be necessary to more 
fully exarainc even the high priority concerns across the' 
nation. This conclusion is based largely on the primary authority 
of the states in matters of education and the diversity of regu- 
lations and guidelines that have been promulgated. 

3. The limitations on states with regard to funding of private 
schools with public monies has led us to suggest that the best 
current option for providing long-range funding for EBCE programs 
is through public school sponsorship. We noted that there are 
advantages to private sector sponsorship and few legal barriers 

to such governance, but that funding problems may limit private 
sector EBCE development. 

4. Current efforts to reduce reliance on real estate property 
tax for school financing and to reach tov^ard fuller state funding 
of education seems likely to emphasize the state's future role in 
EBCE program development. For this reason, and also because of 
the cost and complexity of promoting the EBCE concept at a local 
district level, we suggest that CEP may wish to focus EBCE educa- 
tional and promotional efforts on state departments of education. 

5. When developing an EBCE program, administrators should 
adhere to compulsory attendance laws and should strongly consider: 

a. Purchasing insurance coverage with a "hold harmless" 
clause available for employers. 



114 



b. Providing transportation (either directly or through ^ 
payment of costs for public transit) for students to and 

from employer sites. 

c. Hiring staff that meet state certification requirements 
or who may be certified un^er new compentency based state 
regulations r where such certification is allowed. 

d. Meeting state curriculum requirements to insure 
appropriate crediting for students. 

e. Utilizing existing regulations or seeking new regulations 
which allow for the option of awarding school credit for 
community and work experiences. 

f. Organizing career education instructional programs on 
a non-graded basis. 

6. Policies that disallow remuneration for employer site 
experiences should be developed. We concur with the statements 
expressed by current developers that payment of students creates a 
different kind of learning experience and learner-employer rela- 
tionship. Our review suggests that the most common test of whether 
a student is classified as learner or employee is whether he receives 
a wage. It is not suggested that students be classified as learners 
so as to subvert the provisions of the Fair Labor Standards Act. 
(The Act provides appropriate restrictions on hazardous and exploitive 
occupations for minors which should be understood and followed by 
EBCE developers.) Rather, students should probably be regarded as 
learners because they would meet the most common test of a 
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"learner" as one who receives no remuneration for his efforts. 

AS a final caveat, not a conclusion, we remind the reader once 
again that while the conclusions and the research discussed herein 
have certain legal precedence, the conclusions of this steady are 
not offered as legal advice to CEP. 
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APPENDIX A 
Sumraary of 
Compulsory School 
Attendance Regulations^ 



1. From Uinbeck, Nelda. State legislation on school attendance and 
related matters - ~ school census and child labor. U.S. Office 
of Education, Legislative Services Branch, 1960. 
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/i> However, children In th. 6th, 7th, tuA Uth grade. «»y, m the discretion of the school tnisiees. 



request of parents. 
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KMIU\tlt:i^ WO) KEUXO) kU,T:i?S (ccntd) 



BEST COPY AVAILABLE 



Af.e I'or 
remits 



Mlolfiua Cdu* 
cation For 
i^plo^eeot 
Fexttlts 



?:?y9lclftn*t 
Cci-tlficate 

Tcr ls?tploy» 
cent 



Contlnufttioa Or rotrt*tlae 
School AtteDdance 



xo 



Under Not 



Under Id 



tj>ecined 



dot 

specified 



?r qui red 



Kelt 

required 



l^o provlsioQ* 



Ko provision. 



School Census— 
Authorisation 
rre<iuency 
Aee Span 



Special Ceocus 
For Handler,; 

Or Spcctnl 
BandllnR vuhla 
Pccular C^nnus 



It ic the duty of the 
Stfitc board of education 
to adopt such rules ond 
rcf^ulailoas as &ay be 
Deceits iry for taking ^ 
school cessus oskI keci>* 
ing iv current* 

Ko provision 



Kot re qui rod 



Kort required 



No ( Ziib ) Kot 

provision required 



ItQ provision* 



Kandstory* annually^ Required 
ftees 0-21 



16 Kot ^ Required 

specif leA^n 



1I|*16 Completion Bequlred 
of ath srede 

for child 

... * . 



Under 16 Cocapletlon Beqxxired 
of 6th gr^t 



Under 16 &th gnde Kot 

reqtilred 

Under 10 ( ) Required 



Under lb Kot Kequlrea 
specified 



Establishment of continuation schools Is optional, Kandatorv, annually^ 
not coc^pulsory. Where £uch cchoolu arc ectabllshcd, 
children above lb and bclov Itt vho are nece&sarily 
and lavfttlly employed, ere required to attend at 
Jieast b hours each veeH. 

locoJl boards of educstioo or township trustees may 
require attendance of any child between lU and 17, 
cr ar<y cjn^loyed child between Ik and 16, for not 
lti:»> clioii nor iDure VLicr, 6 nours a veeK octveen 
d a.m. and p.m. durl&e; the school tena. There 
is no prnvlsion requirlri^ the establishment of 
eontlnu^Aion schools. 



Femlisive, not 
ttsjidttory 



Kot required 



Attendance required, vherc cuch schools are estab- 
lished, of minors betveen Xk and 16 not regularly 
attending full-time aay school or not gmdu^ltrd 
froa an approved U-yeer hl^h school, for b hours 
veekly between 6 a. a. oM b p.m. Establlshsient of 
such schools Is o&ndattory \rt cities having a pop- 
ulation of 13,00C or ncr^ If as itany as 1> child- 
ren are affected thereby; establishment in cities 
less tn&n 12,000 population is optional and deter- 
mination is nade by the boai^ of directors of 
the school district. 

Ko provision. 



t'linors holding employment certificates may be 
required to ottend. iistabllsbment of part-time 
achools not caapulsory. 

Attendance of Xkk hours per year toay be required 
of boys between lU and lo and girls between lU 
and Id, uriless they have completed high school* 
Establishment of such schools is not campulsoxy. 



r-*^datory, biennially, 
ages 5-21 



Required 



Mandatory, anooally, Beqnlred 
aces 0-21 

Mandatory, continuously, 
ages 6-ld 



Kantlatory, continuously, Beq^ilred 
ages 0-lb 



Literacy anrt proficiency in basic subjects is required for eaploynent of children under 16 Jn any gainful occupation during 
seh<K>l hour#. Ywlh hcha! i:it;.t!or Act proVchly ttkcc preceOc:.re here. 
4^ ^'•^^vever, thr vor'K i-ercli fsvot t^ cv itfit crf^e i.tlcficilea . 

Zj- tens except w*irn rrtplcyed trader a school directed vocii*Xonai educational progrwn. 

A^Kfwver, ctlendtnce for thi* entire «e9«lon c*tty be required V.y the bottnl of onhooJ directors. 
CjSec. 13), i'Mntma .school Uwo, 19^7- C-^on school dliitrlcts ff.ny rxc)u<l4* m ^xps Itl. 

£p^1^r« fviy be extenJed t- in ronths by the nup^rlnt^ndent of Vjbllc Inutructltm upon the approval of the State boari of education, 

Ko educullouAl reiulrer*nts, but school rfco^^i indlratln^r ^nule last crccpJeted and ccholnotlc standing must be shown. 
C^Act Ko. 4,Df Jur^ II, 1956..Cat;njdLory school attendance "thi.U be suspended ond Inoperative within any public cchool system 
•ad^or private day tchool vherelc the integration of the racec hca been ordered by any Judicial decree or authority." 
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BEST COPY m\JiBi£ 



TAhLL V. 



ate Cccpulsory rerolaslve 

school School 

Attcnd'&nce Attcnduocfe 

Aee Ace 



r 



K u 



School AttendMoce 
Tern pe^iulrcd 



^ilxcnptUns P:*on o-rhnol Attccd'^nce C^her Tiian 
iho:^ Ll»tcU As Couson To AJI iiiuica 



T 



7-it) 



Not 



6-16 



5-21 



WO actual 
days; If 
possible, 
for fis lo:ii5 
aa 10 QO. 
In ^Iriaen- 
tary school 

160 d«v% 

elcmentcry; 
IbO days 
hl^ sc^col 



Ku\l trnp; 
ab!:erce of 
cciys con^:/ 
tltutec 

FVll t^m 



Full term 



9 oonths Full tera 



Chi Mr«»n v^o r<^u3M for r.?crts-tv r.Vcercc o/ t^e nr.erlntrrdirs 
scliool cccL'!\lt*.ce cc?'i??ie the chtidr*^r*8 v«*^y3lcal rr n^ntal cordltlcn 
ra'cu it lr.*^:'.*^:il*.v- ;or then to cttt^rr^. 

CMlcirer. vhc. In the ^^Uilspert rf the 5a:»*frlntei.d*rt cf schools, actl^ff 
vixn wh- ^vlcf of th* school prlnvlfoil, cur^rvlaor, and pif^^- ror?nn- 
n^l oaperxiccr or visiting teacher, can r*^ )onc<?r profit frcn rc^'iKr 
fichnol uttcrd;.nce; are excused for ncc<»5Sary aho«*rce by the super- 
intendent or priu^ipil of the school they attend. 



a.lMren vho ere lU or 15, h^ve crr-yl^t^ 0th ijrade, end are lawfully 
aocl rcrA^arly cnnloyed for at lea&t to hours a d^y; «*re lU or 1^, have 
cocpleted Uth gr^d', and hcve vrltten perrlaslon of the to.-n stir^i*- 
Intcnder.t of schools to en^^-^ ^-^ nonvuse-camlcg enploysent at htr:e; 
tti'C excused for rellfi:lous ^uczition for not oore thar* I hour each veek 
at such tines the school co^ittcp ruiy deterslne; arc gn-nted a 
p*nalt of exception by the snrerlntendert of schools If In his discre- 
tion the child •-•111 be better served ny crantlr.5 such cemlt. (Kc?t 
Issued for any child under Ik, nor for the cnoloiitnent of children Xk 
and 1^ In factory, vorkshop, cvanufacturlns, or necharlcul cataMishjient) 

Children vho are re^ilarly eoploycd as pages or tscssen^ers In the 
le^lBlature; are under 9 i*n<l live core thio $j ntles free achool by 
nearest traveled road lu an are^ vticre transportation Is not furnlsned; 
are between 12 and I'* and are attending confirmation clashes.. 



M a. 



7-16 



5-21 



H^«a« Ko piovtsloQ 6-21 

at present 

M 7-16 ^ 



9 months; 
a CMxltncss 

of 10 DO. 

Is speci- 
fied 



Not appli- 
cable at 
this time 



Full tero 



Not appli- 
cable at 
tblfl tlce 



B months Full tens 



Children wno have ccxjpleted studies ordlr^rliy required in tne yth 
eradc; are excus«rd for net rore than 3 hours per week to attend 
rellgloui Instractlon conducted by scce church in a place other th%a a 
public school tulldlr.5 and not it cubllc expense; are excused to attend 
lustructlon en Bpeclcil days set apart according to the ordinances of 
their church; live In co area wher» there Is no school vlthin reason- 
able distance of their restdences; are excused b^ccuse the conditions 
of weather ar.d travel make it impossible to attend; are ih, live in 
localities o-itslde cities of the rirst and s-cocd class cjid whose help 
la required at hcae between April ! and tiovettber 1. 

no exenption3 rec^olred inasauch as caapulsory education legislation haa 
been repealed. 

Children who are lU, regularly and lawfully en^a^ed in ecoe desirable 
employment and excused by the superintendent or by a court of ccsapetent 
jQTifldlctloa> / . 3Q 



Koot* 



7-i6 



6-21 



*i^e oot^ at end of tabic* 



6 months Fall term 



Children wbo live at such distance f roa any school that. In the Judg- 
ment of the county superintendent, attccduace vcxad constitute ur.due 
hardship* 



ZSl! >iny child vho cannot re^ and write le,?lbly olnple nentecCv-!* In the -i^ilUh lun^oi^Ae nust ntt-cd until te la 17. Any child 
t' /••o 1^ arJ lb *.1»o b/*a ret coapletcd the t^.nxdtn of the el-jra-nlury ccnoo. ch\ll atterjl Svx^e r^^iic day nchcc^l during the tlae S'-cb 
• 01 Is In Sfdaco. novever, afwer.diince at p-yv.llc actinols sriUl not revjl-cd If t-^e child o^tiUos e;ulvalcnt Instruction, for a 



a prlvAt*? ochool In viilch the cours* ot* unndy ^nd trte E^tf.c*lfl of Inatracttrn have be#?n apprcr/ed by the 
ot*:-^r nanner arrant;-?^ for ty the oup^rlnterdlr.ii •chCK>l ccralttee vtth the ny.r.rcvai of the Ccmlusior.er. 



J.. • x-frlorl of tine, in 

Cy«ls«l^n^r, or In a^iy . — - - - . ^, ^ ^ 

U2 However, tre CociUilor.er cf ^ducatl'jn and tM? C<.'nl«nlot;^r of Luoor ar.i Isd-sstry actlrjj Jointly cuy cA.ie exception In case or a 
ci :d bAtween 1^ a/ni 16 of ouboora^ wental CApncity. 

< i F.arfev-r, educational re-iulrer^nts cay be vulvcd^ If in thf discretion of the superintendent of achoola, t..e child a best Interest 
v.. 4 be served thereby. 
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JSC rsa^i ^ hTxxTtj} ttATtsfts (coota) 



f^jt Tw lllnlr.ua IJdu- 
ifl teot catlcn rcr 
re lit r>n?loyrent 
rv ratio 



4ti 6 



rhy^lc!«inU 
Certificate 
For to^loy- 
Bier.t 



BEST COPY MMUU3LC 

Ccntltm2»tlor. Cr r&rt-tlme 
School Atterdance 



School Cencus»»«> 
Author UtttloD 

» Frequency 
Ae« Span 



JO 



II 



eth crfe<«cZ22 Kay be 
required 



Attcrd-nce not ccrti^ult.ory. Schools ciay te cstab* 
JUhed for c:=vioy««l nlLcra tttveen lU aod 16 vho 
heve rot conpleted the cier.er.t<iry school ccursc. 



Special Cen«^u9 
For }ia:idlcc»;<jy»a 

Cr {>r^ci%i 
tiAnaiiDg Within 
B^f^ulir C^ncus 



.Mandatory, anauAlly, Rc^iulrcd 



lei tf 



i:o 3rude 
rcquircjttent 
but school 
record nay 
te required 



l^e(iutrtd 



Ko proviclrn* 



fcmlBClve, bienolally, 
eC«^s 0-ld 



Pemitslve 



-li*16 6ih ctft^e ^ Bcqulrrd 



Kondatory for ehlldrrn between lU und lb rrgularly 
ewployed, .teaporarlly «sx)lo\-ed, or cxcnted for 
eoploynent at hciae* 



^Uindatory, enniuillyi 
Ages 5-16 



F*eavlrcO 



Kot 

i^^ecificd 



Cccpletlon 
of 6th 
ercide 
required 



, Kequtr^d for tt hours a woek of urmrrled minora 

rcqulreOiSI oader 1? oot ©ttendln^ full-tlce £chool, except 

those who have coopleted 2 ye&rc of a U-yc&r high 
school course, or vho vould tbereby be deprived of 
v&ges ecccntial for ovn or f tally support. Kstab- 
llBhaent of such cchools is candttory in dl&tricto 
vlth a populutioa of ^,000 cr core in an area 
having 50 or nore children eilglble for attendance. 
Sci'-oolc may be established is other dlUricts. 

Beqjilred Ko provlcton. 



tJerdatory, annuel ly, 
ages 0*aO 



P.equired 



Kandatoryi annually, 
aees O-ax 



Bequlred 



Kot Kot 
ls«vii aj«clfledt2 required 



Ko provlcloo. 



Kaodatoryj biennially, 
a^ea 6*21 



Not required 



21 



Ifot 

specified; 
bcvever 
achool rcc* 
ord Is 
required 



Required 



Coopletlon Kot 

of bth rt^c required 

except vlien 

ecsAry for 
f^tjr stiriort 



Required of chlldreu under 16 lav-fuily en^ged In 
regular employment, and of all minors uader 16 
vho have not coDpleted the eletnentar/ cchool 
course and vho are not atteoiiog re/ruiar day 
school. Attendance is required for 4 boura per 
veek between a.o. and 5 p.B, for a period not 
less than the regular ochooi terai. Unless waived 
by the State board of vccatlcraji education, the 
establisyAcnt of such schools is nandatory iu 
districts where as cany as ^ enployr.ent certifi. 
catea for children under 16 are in force* 

Attendaacre not carpulcor^-, t-i the establlsiiseot 
of such schools is not cor.rilsory. Kcvever, they 
oay be eotfiblloh^d In ary fclrh cc.nool district 
for pupils betveti. Ik and PI y^crs vho have left 
regular fuJl-tice day school in order to vf^rk. 



I-^andatoryj biennloUyi 
ages 6-21 



Kequlred 



Mandatory, annually, 
ages b-a Z2i 



feqolred* 



:i ftit^'K-l ^^'^ ""^^^"^ *^ ccf.oieer*t:on In the Ictuance cf a vtjrK perait. 

e^-o *tri?;h ^^^^'^^ ^'^^^^^ euU:orl2ed the le^laUture ty a tvcw thirds tote of 

'.is -n*r Slitl ^"" '^^^ V'^ ^^'-^^^ ^^'^ authorize! counties and nchocl uistrlcts to aboliih their wblic 
low^Cir f^^cM;^ JeKloiatun. rrtitzt aM votln.^ in each house, * 

;rr^lde\lllw^d 1^*1 ^.Mtoer ruat eecure uffldavit trm ,^rent arvl cert. flci.t« fnn school prineiF«l statJng age of 

y/^Lcl^mJirn r T '^^^'^^ attended, toreth^r with tne r/^e of the teoch.r in chi^rge. ^ * 

S Crtheli alJilVLiroiK ''^^^ '"^ '"^^ certiilcctes of exLptioo vheo .aeh elaias are 

A .,.{«rate eensna is tskcn r.f children under the age of 6 yeara. 
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BEST COPY PmUBll 



St4te Ccnpulsory Fcnsl&nlve Hlnlrum Hlntrua 

i;?hcw>l School 'School Attci irc« 

Attetidancc Attcndaoce Term Kc<H red 

Age Ase Ke-.^ulrca 



*2xempllons Tree School Attendante Ot»icr Than 
f;!hose Listed As Cccsuui To ;^JI titutta 



Y*16 nonthc tn Full tero 

come di9* 
trlcts; 9 
Id others 
/33 



Chlidi*^r vho have gniduated rr<« h\£^ school; kr^ lU, have c?nplet?<t 
the titb ;rade, and whose ear^lnca ure nc'Cescary for their ov?j or t^.el^ 
forally's support. 



U^y^ 7*17 5 6 monthoZ^l Full tenn Chlldreo who have completed 12 grades of the elementary aitd high 

school conrses; are Ik or over &rd vhose work Ic necessary for own 
•or parent's support; sre 1** or over, hive cccpleted the <J erodes tr.d 
are excosed^ by vrlttea authority of bodird of trustees, to enter 
eaploy?«it or apprenticeship; h<fcve ccinplcted <Jth ^mdo «nd <ire excused 
on pcralt frcQ the Juvenile court; reside &t ouch distance frca school 
that attendance Is lap recti ct^blc or unsafe as determined by the deputy 
superintendent . 



K. Hex, 



6.1& 



7-16 



6*17 



Kot 

specified 



5 years & 
h oonths 



l80 daycZl^ Full tern 



9 montha 



172 
Ins 



te&ch* 
days 



Foil tem 



Full tens 



Children vho ar« Xk, have conpleted the elcMotary school course er.i 
live in a district vhlcb does not nalotaln a hlsb school; are excused 
to receive private Instruction in ousle; are Ik and excused for such 
period es seems best for their interest? on the s^ound that their 
welfare will be best served by wlthdra^tUl free school • Ihe 
Cocailssioner of educatiODi upon oxedinin^ the facts and the recoo- 
&ei^tiQC3 of the local superintendent of schools or of a a^Jority of 
the school board, oakes the decision. 

Children vho are lU and bave'ecopleted the tith grade; are 15j bave 
ccrapleted 6th grade, and are regiaarly and lavfully employed in sose 
u&eiul vccu^tAu<i vr ^ervtce; nrv i<* or over, eos^^ea xn vonc vnica is 
a part of their schooling. A ;SoiDt certificate frco the Cceaissiosera 
of labor and education is required. 

Chlldreo who have gmduated froa high scnool; reside taore than 3 olles 
f roa pubUe school unless free transportatioa is Itimlaheda are 1^ 
and bold eaploysent certificates. 



M6Z38 



5-20 



Z39 



190 diiys. 
Including 
legal 
holidays 



Full term Children vbo have eompleted high school; are exeused for religious 

observacca and education under rules est &b\i shed by the Cocslas loner 
of edncstlon; are 1? and are found iscapable of profiting by further 
available instruction under regulations Issued Jointly by the 
Industrlil jSbmailssionsr and the Ccoalssioner of educationj and are 
employed en a special caploynent certjflc&te; thorcb tuceaploytd, are 
eligible and have applied for enployaent certificates for full*tlAe 
votk vhile school is in cession* l^ese lainors My te pemltted to 
attena part-tiae school for not less than 20 hours a week* 



*3ee note at end of table. 
/ 32 If % chtld h*p c^pXrted 1 year of ktHdergnH^^f^* be may enter the 1st grade regardless of age. 

733 Klne M.uha U re^ulr^ w^iaii this length of term can be si.pi>ortfHJ by a levy of 12 sillls on the dnllar actual valuation, plus 
tncme from jtate d:»portlor«^nt . 

l^k n nlnlniaa of 9 months Is reinlred If funds are avnllible for such p»jri>06e in the district. 

lH It the school bc#*rd of any district shall decide t!;at, by reajcn special conditions or cliciotttui^co*, the calntenancs of 
standard schools for iQo days in uald district la uiulejirabla, suaU nctcol boiiitl r^y so represent in vritlfu( to the State board, 
provided, hovaver, the 3tata shall not reduce the days oa account of vcriishopo, convcntiotiSi or teachers' institutes* 



ERIC 



i; UUTICWS /JO RSLATO) K^KWi (conU) 



BEST con AVAIUB'J 



For ^'Jlxdircn F/u- 
E Ir^^eot CKtlcD For 
remits iirpJoyiaett 
Fcitftlta 



FbyticianU 
Certificate 
For Kaploy* 
cent 



Continuation Or Pa.rl-tlRe 



school CfDtua«>«>. 
Authcrliatioii 
Frequency 
Agc Span 



SpeclrJ. CeruiUQ 
For tAiidlcRtr^d 

Or rpeclol 
Kao^UinR Vltfclo 



ID 



1<I*16 Ccopletion of B^qidred 

Btb <:rudc» or i^oubtful 

literacy test coeca 
in K&eliah 



la Jn dlctrlctii \tJero costl2;::£tloa cchools nrc ealn- 
t^lti^i etteodance 1b TcizLred of children betveea 
the ac^d of 1^ cini 10 ^-o arc reeularly and 
icGf.lly raploycd Lwd vtio have not grc^uated frcn 
hl£^ Bchool, 



Kojudntory^ annually, Rei^ulr^d 



♦•17 



Carplrtlon of 
dth crade 
volesc child's 
vorK la nec- 
essary to 
tc>T>ort hl«» 
•elf or bla 
parent* 



Kot 

reqnired 



U-^tr 16 ro erode Reqtulred 
requirement 



I^eqnlred of eoplcycd children between lU and 17 
for k hours a veeh bctveeri 6 a.o. and 6 p.m; dur» 
Ing the public cchool terri' u:\3e6C they have ccni- 
pleted the 8th a^artc are bound to apprentice^ 
chip uijder a catlcfiictoxy eorrtract, or voHt at 
cv.oh di'etance frcra scbocl thLt attendance Is 
ifcposclble or Inpractlcc'rle, or are e>:cu6ed for 
r^econs listed as exc::r:ticcc fron regular ccbool 
alttDdance. Estnbllshrcit of continuation cchocls 
ifi required in dl&trlcts in which 15 or ror« 
children betveen Ik Lud 17 ere employed or reside 
unlec£ district is rclea&ed by State boazd of 
education. 

Ko provision 



Kot mandatory 



Kosdatoryi annuaHy, 



Kot required 



Beqiuired 



Udder 18 



Ko school 
Crtde 



U ir 18 



Ko £Tade or 
edncatlonal 
req,uireneot 



Ko ^'^t 
rc^uirt»ent 



Reqtiired 



Opticnal 
vith the 
officer who 
ismcs the 
aaploynent 
certificate 

Required 



Attendance required for et least 6 hours each veek 
for a laiDlaua of 36 wt'f.t of a child betv*ccn Ik 

least 20 hours each week if teapcrarlJy u^crnployed 
but holding au age aud sthooling certificate. 

KeqQired for S hours a veek and not leas than 
ISO hours per yeari between tt a.fi* and 6 p«n*| of 
children between Ik and It vben esiplo^ent 
certificates have been issued. 



Bequir«d for not less thsj) k and not sore thaa 6 
boars (PO if teaporarllj* nnc=plpyed) per week 
between 8 a.n* and 3 p«a* (on Saturdayti between 
6 a.u. and 13 noon) of Jilcora between lt> acd 17 
years of agCi ccpXcyed or not attending fuIl»tlAo 
schooli In cities UOO^OOD or aore aad in school 
districts having 1|000 or more oaployed oinors 
under 17i except those vto arc hl^h school ^rad* 
tiatesi physically or Kectally incapacitated or 
excused during rush season by school board 
authorities on condition that enpJoyera shall per-* 
toit tiXnora to siake up the tine at a later aad less 
rushed season* T^a board of education of a city 
or district bavins a G!::der population shall have 
the power to require the atttndance of minors at 
cc&ticuatlon schools In accordance with these saaa 
re£;ulationB. 



Pemlsslvci onc^ every 
5 years, sees 5-18 



KandatoxVi annually, 
all unmarried peroons 
6-18 



Mandatory, continuoualy, 
in all cities, annually, 
in other school dis* 
trlcts^ ages O-iS 



Kot required 



Kequlred 



ftequircd 



Fcpllc v*.o will be 6 years of age on cr before Jcnvary 1, cftrr the be^rlnnlng of the yeor* 

I Kcvvver, «vltJcnce of rcor.cnlc necesolly If required In orCer to cbtuln an cttployneiit crrtlflcftte for vork during school hours. 

I . CocpiUflCi-y tchool atl^ndLr.cc cjxy extended to )? t^y lc»cal roerd of education In any city or In any unloti free- cchool havlr^ 
•ore thtn ^,!00 lnh«.Mtar.t3 anl eu*iacyln:4 a superintendent of scic^cls. CaapiUtory uttesiduncc for i<*rt-tl»e duy Instruction la re- 
V^l^^d of er;.loyid Rlrfra who tre fr^n lb to 17 yoara of nr.e ani tre e?^ploycd In cities far rchcol dlstrlcta bavin;; a cortilnxnt^on ccfKXP- 

♦ ^\ Knr.v/er, if child has cnrj-letd 1 year of >'.lndrrcarten, he n.y enter the lut K^idc rcp>rd)eaa of his af.e. "A vcterun of any age 
VI shall Jx.ve served ss a fe#-rbcr of tht* urred forces of the Unlt^l litates aul wlio ahull liava been dlsc)jj(Ar£ed therefrm uiyler 
ct itlcns ttr.cr than dUhcnonthle, cay cttenrl aror of the public ftchcols of the :;tate upon conaxtlooa preccribed by the board of 
ecucatlon^ an^i the attendance of such vf;t»-rans shtJl be counted fcr Ltatc aid purposes*" 
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BEST COPY mmxi 



7#vil£ .iUtSUOi*^ tX STATfcS O;-' SCHOOL AaTu:av:C2 



CnBpui!:ory 

school 
Attcndiincc 



Sthool 
AttcMaoce 



i;chool 
Becxulrcd 



Ml nijrud 
Attendance 
Required 



i:xraptlcin& Fr'tn tichro) Attcri(lan>?c Cthcr Than 
Thoce Llst%:d rz Cavaon To All States 



)r?0 dr.yc as Ful) tvm 

ottttcd lo o]^.crntcU 
the const 1* 
tut I on 



II. Dak* 



M6 



6-21 



3? vecks in 
every 

achool year 



Pull tern 



eiio 



(Hid 



6-21 



32 w«^X8 
per school 
year 



Full tern 



7-18 



6-21 



Pull term 



Ores- 



7-ia 



ItiO days^ 
5 of vhlch 
cay be tised 
by the tea* 
chers to 
attend nro- 
fer>slonal 
neetlng» 

6-21 170 dAy&/^5 Pull term 



6-aZ!iI lao day* Poll tern 



— B* B. 5, Rxtrti Session 1956# J'*ly r7» atatea that ccnpultory attendance reinlreaent ehall not apply with reopeet to any child 
•9tjJ*3?^d a^alaat th«j vtihca of the pir^nt or g»^idtan to a j>ubUc achool atter.dAd by a child of another race. 

LL. If a child has already Lceo attending ochoo* in tmother tltate in eccord.mce vith lava and regulatlooa thareof before becc^ilng a 
•^^liJeot of j;orth C4iroli::a, ouch a child will toe eligible for eoroUnent In th9 ochoolo of ;;orth Carolina reganUcafl vticther such 
Ud hnj ^vased hie 6th birthday. 

la Pull tern except vnen conditions beyond the control of achool euthorltlea -ake Inpojaible the maintenance of eald ter«i. 



See note at end of table • 



^**ll»h"t*n v^i ire e:^^uu*^f•v >y tVc T*rlr.clr\'i^ ,j*M«^c»rlntrr'f«'nt,rr tr^chrr ^e» 

cvi.;e which dof^ rot ccn)f.*il*\.'?c tr: r.ry •\•^:fr^Vv tfc fv^r* of '^•'•i. 

c^*: * i s : d V y ♦ h c " *rt} '^T •% \ : : t - or \ u vir.r trt^ ; o r*.r^ 

ct>?rc;crcy rl^nt f^c^zl tn .ir/ s^'^fW^n o^' ttv j^^'.tc v^vro the rlcrt'n^ 
f^t Hirvi?5tir.; '^f crp^s or^r;j' o:j:»ar cnndltt.'\n r.xVes such action r.'^ccsctri*. 

Children vho hcve ccrtp)et«?d hlc^h school; live more than 2 Pile& frca 
school by t*e tcarest route If ochool district does not pay trunajiorta* 
tlon fcccordln^c to u nllci^* acbedule eet lu th»J Ikv or the '^^ulvtilent 
thereof In !cdsin»^ or In tuition ct i^cnc other school or doc3 not 
furnish trcx.sport:itlon by rublicwnveynocc; live 6 nlles or nore fron 
•chool by Iht nearest rt^riLc If xhe school district does not fumlah 
transportation by publ lcc^:;veynnce; attendi for a period not exceeding 
6 noutha (in one or more yrars), any parochial tchool to prej-^re for 
k«liKiou3 duties; are excused^ ir It Is dctcnclned oy the school board, 
acting with the approvi\l cf the coonty sup'irlntendent, that it ia 
aeccfisary for thea to work In order to support their foaily. 

Children vho have coapleted high school; are cnployed on certificate; 
are detemiced incapable of profiting substantially by rurt.her 
Instruction; are lU and excused in vritloK by the cuperinterdcnt of 
schools under roles and rer^lations of the dcpartaent of cducAtion for 
a liiaited period to perfom necessary vork for parents; are excused 
for eood acd sufficient reasocs by the board of education of the elt;-, 
village, or county school diatricti or by the authorities of private or 
parochial schools* 

Children vho have ooopleted high school. 



Cblldrea vho live at the follovlcg distances by the nearest traveled 
road frca a public school la aa area vtiere transportation is not fur* 
nlshed: olles. If betveen 7 and 10 years of age; core toan 3 xalles 
if over 10 years of age; are excused for religious Instruction for 
period not to exceed 2 boors a week; are excused froci attendance by a 
vrltten f.tatement f roa the county superintendent vho cay t'rant Ruch 
excuse for a j>eriod not to exceed a total of $ days lo a tera of 
3 Biontbo, or 10 days In any one tera of 6 eontbs or lon^r; are l6 and 
legally CDplcyed; have cocpleted the 12 grade; have ccnpleted the 6th 
grade end are excused by the nchool board of the district, If In the 
board*s Jud^nt further atteoda&ce in school voold either cause a 
hardnblp In the child* a fa£Ll.ly or be edacatlooally tmprofitable to 
the child. 

Children vho have coapleted high school; are 16 and regularly engaged 
In oseftd asd lawful esiploysient or service and hold employnent certi- 
ficates; are 15 and engaged In faro vork or docestlc service in private 
boaes on special pemltc issued by the school board or the designated 
school official of the school. district of the cblld^s residence la 
accordance vlth regulations of the superintendent of public inatructloa 
••ehlldrea lU years of age cay be excused under these conditions If 
they have satisfactorily ccrrpleted the equivalent of the highest grada 
of the eleoeatary school or^rnaisatloa prevailing la the public schools 
of the district ia vhlch th^ reside; are tinable to profit frcis further 
school attendance upon the advice of an approved seotal cllole or pub* 
lie school psychologist or phychologlcal exoalner (the State council 
of education prescribes the re^jilatloos that must be 1o11ov«h9}; live 
Store than 2 ulles by the nearest public hlghvuy frca a public school la 
an area where free transportation Is not furnished (thin exemption does 
not apply la fourth-class and certain thlrd.class districts)* 
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v-JP VtW" ♦^O I«3U«.TE0 MAWHS (eoat4) 



IS 



A Tor 



editor. For 



For ?»plcy^ 
cent 



Contlnuotton Cc rtr;*tl»e 
School Attcndfcr.?e 



:;o education- Ft(;ulJrc4 

require- 
i:cnt» tut 
school record 
Is reV'*^'^* 

Ccnitletiott of Kot 

6th cnwlc or rct^ulrcd 

school otunid- 

&ncc Tor ftt 

least 9 years 



Ko proflalon* 



Ko x>tt>vicloQ* 



School CeDRUS— 
Authorisation 
Frciueocy 
A^e Span 



Srectftl Cea&v& 
For Han<llcap:>^d 

Or Special 
UacdJins Within 



I'tondtitory, continuously, 
•ec3 6-21, unices c^ad- 
uated froa bie^ school 



K»t}dAtory^ blennicilly^ 
Ages 0*21 



Kot required 



Required 



CcRpletioD of 
7th gT«dG 



Acquired 



KO grade 
reouirettent 



Kay be re» 
qtilrod by 
officer is* 
ftuins certl- 
licnte 



Required, vl»ere ccntiauatlon cchools arc e»tab« 
Hohed, cf eoploycd cdnoro betvea lb and Itt for 
not Ices than k hcura per vec2t vhlle school Is in 
sesolon and not Icbb than lUt hours per year 
betvecD 7 a.m. and b p,ia. on school days, except 
children cxeapt froo inUl-tlcc school attendance 
for causes other than eaplojraect* Ectabllsliaent 
of contiuuiitlon schoolo is not aandatory. 

h'o provicion. 



Itandatory^ annually^ 
aces S-IB 



Required 



riuidatory, accually, 
ac^s 0«l8 



Required 



i:o education. Kay be Seqalred of e.plo>^ chlldr« "^HZ' '^^"''^ 

al reaulre^ require for not 3*5 than 5 houra a veck or* * *ees i^-^ 

■ent/U year better b a.tt. and 6 p.c, except of those 

^ — vbo have completed the l?th c^c, have caopleted 

the tJth Rrade end are excuted by the school board 
of the district if In the bccrd's Judeyaent further 
attendance In school would cl^her caiice hardship 
m the child's f sally or be eincatloaaliy unpro^ 
, ntable to the child; or are attesdins an evening 

• school for an equivalent tine* 



yeers of ase ^ 

arc required 

to htve coQ* 

plcted the 

highest ele. 

fcentary ersda 

in the dla- 

trlct; child* 

ren 1? are 

required to 

the «Jih crftde 
sni CBtatllsh 
Urcezt need 
to vor)c 

/ '1 VuUr )ti xrr.t.Tti contlruj»tlon schools are ectabllshed^ a^^^^ •vw^vMmm vetr wntiirt^d 

. 1 BOvrver, tblllty to r.ad nui vrlte ainple oenlencce In ib^lish, cr ^-^^^^^^^^^'^ J^^^^^ f^H^.^^ ^^tlnSJ^ iS^ol- s^uot 
. > Unle.s ^Kclflc pemlnoion is elver for a leoc n«brr cf -*ayii by the county diotrlct U^uU.iy ho^^l. A ^"^"^2: "2 
hiMC aalnlrir^ cf 170 dAvc of dctu.^1 cl/ir.8ro<rt inr,tn:ctioa in orler to ie ell*:tble for the Va«lc school ^^*n>on outent. 

^uSr.n b^Weic Ib-e.^ l^i r.y be l^D^Uy excuced to enter e.n)c:^ent if DkV atUnd ^ i''? ^'[hJr;^^^^^^^^ "fiol 
/••I Gchu^l ilter-ianco is ocr^i«i.ive bet.e-^n the treii of 5 yearo ana 7 e»cr.thii to a^e 6, tut it ndr.lltrd, then cttD.ndtcry school 



a 



;«l«aet vTpiU; acbooi bo..rd. cay tOalt children at the uec cf J 5f euch cUlJdren »mve a "^"^^ "^e of 7- 
2 W 44e<iUftt« cortlntanB eer,«m li wilntulned, the hogee-to.house cuivaas la wiDUotory owe In J ytaro; otherwHe, annuouy. 
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BEST COPY AVAJUBii 



T.\3u V— sa>:AH/ &y staits c? school AWe:;.U\,VCS 



Attendnncc Attendance 
Ag^ Afie 



School Atte*»1^nr« 
Vena j^^;; ^j^^j 



£)(c«ptlon« Frcm Sthool Attendance other ^h»n 
Those Listed As Cccron To All States 



I', li. 



X 



7-16 



6 nontha 
end In 00 
case ahall 
It exceed 
10 nonthi 

actual 

days 



Full tens • Chlldr^^r- vhose parents or £uaritaus ehow eocd ard suTficlcnt caane for 
vUhJrr»/*>tl In the Jud£nent of the sur^rvlaln^^ prlncli^l of the cchocila 
or the stunlcLp'tllty* 

Full tera Children arc excluded by sccie e«n«ral lav or regulation. 



S. C. 



S. Dak. 



No provitolon 
at present 

hi 

7-lb 



7-17 
(7*16 Icclu- 
atvc) 



6*a 



6-a 



Ko provision lio provlalQO Ko prc/islcn at present, 
at present at pi^esent 



9 teonthsj Pall tcra 
provided DO 
Icf^l dls«* 
contlcuoAce 
la ordered 

160 days pull tens 



?f!! completed the Bth grade; attend r^llglctj. inatnactton 

(lifted to 1 hour a veek); ar^ excused vhea ccrloua lUness In their 
lB»edlftte fannies nakes their presence at hoi?e necessary or their pre. 
•ence at school a cerjace to the health of other pupils. 

ChUdrcn vho have caapleted high ochool; live aorc than 3 ellcs froa 
school of cnltable grade by tht nearest traveled road In an area vhere 
free transportation Is not prcrtdcd; icay be excused at age 15 if their 
coatJaued attendanec, la the oplnlor of the boaM of education, la not 
of au^stantlal benefit to thea acd tesulta In detrlncnt to good order. 



7-lS 6-; 



a 120 days 



Full tens 

III 



Children vt:o live aore than sales by direct asd traveled read froa 
the nearest public eehool for chll<^T«f* r^^ ..^^ ^^.^ --^^^ * 
area vtere free transportation in not furnished; attain the agrofTe*^ 
after the opening of the public achcola In the district In which they 
reside, have satisfactorily ccapleted the 9th grade, and present proper 
evidence itdi-atlng that tbclr aervlcea are needed In support of patint 
or £uaruaD. 



Utah 



6-16 



Wot 30 veeks 

specified 



Vt. 



7*16 



Full tern 



6-ia 175 days Fall tena 



^lldrea vho have cooplcted hl^ school; are 16 and have ccapleted the 
«h grede and are leaaUy excused to enter eaplpy^ent; are 16, or orer, 
vbcee aenrlces are required for support of aether or Invalid 'ather. 
If legally excused to enter eaploimeot; are 16 mai over, ucabie to pro- 
m froa further attendance becaoac of Inability or negative attitude; 
have prcper Influences and adc^te ppportunltlca for edaeatloa p«w 
vlded la connection vlth eaployMot. ' 

Children vho have ccxjpleted 2 years of Junior or senior hl0i school In 
addition to the eleweatary course or the rural school course; are IS or 
over, have caapleted the 6th gnde and are excused, in writing, by tfaa 
superintendent of the school, with the consent of a fladority of the 
•chool bcarl, because service* Ar« needed for support of dependents, or 
for any other eufflclent reason; are excused. In writing by the super- 
intendeot of the schocl, for a definite ttat not to cx-eed 10 consaco- 
Sc. I ^ ®^ eaergeocy or because of absence frcm town. 

Children vho attend an clcaentary achool which Is In session aor; thaa 
17> days are not required to attend aore than 175 *aya# 



Saa at a^ of tabla. 



«w B> vaa or tania. 



'^!! dlic«tloa of ti,, local tchool ccBolttU. -«cr«.t*xy Ubor. 
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1 28 



XiU rlOKS «CD rXUTED KATIXK. (ccntO g^^^ QQPY RVMtABlE 



For SUnlr.«.aitt. m«lcUn'« 
,S sent e..«.tonFcr Ctrtlflcttte 



CootlDuetlon Or Fart-tlne 
Sc» 1 AttfridMice 



T6-" 



il,.lbZ22 Ku erode Required Ko provision, 

requltrment 



School Ccocwi— 
Autliorliatlon 
Frequency 
AG© sr*«* 



Special Cenous 

For KandlcepiH.^ 

Or Sp^cUl 
HandllDS Within 
T<c cmlttr Ccntuo^ 
' — it 



Afirlalttrutlve autborlta- Kot required 
tloa; frequency !• *eter* 
ttlQed Vy tho Secretory; 
idl nlnore of cchool ee^ 



XU*l6 

t t in 
en oa 



vision at 



16 



Ur r 16 



tThcrc 1» ro 

educutlcn 

requirement 

for cMcilnlng 

c^ploynent 

X^TOlts/SS 



Ko provision 
et preecnt 



i;o e™^* 
requirement 



i:o cduciition- 
ftl requl re- 
cent, but 
school record 
ift required 



Kot 

required 



lio provl&iCQ. 



Ho proirltion Ko pro\-lclOQ.at present, 
at |treaent 



Ht cploy- 
«it c«r- 
1! cote 
vyctea for 
children 
ft* the 

a of 15 

voder IB 



I er 16 



Hot 

required 



Required 



Ko provision. 



Kundatory, annually, 
ligeo ^ ^1 



Kot required 



Mandctojy, anauallyi of 
all uncnrolled cbUd*'^^ 
7»16 years of ageiSi 

Hacdatoryi annually^ 
aeea 0-21 



Required 
pcmita 



Where n:ch cchools maintained, fcttcoa^n^e 1« 

?X v*»ii-s o^ are to vlioo czplo>*ent ccrtincnxca 
tovflicn iecfed EctablUtecnt of continuation 
•ebools U not conpulflory. 

Ko provlBion. 



Mandatory, biennially, 
agec 6-lS 



Kot required 



Rcqtdred 



Haquired 



KAndatory, anncallyi 
ageo 6-l8 



Required 



Ko educa- 
licitfil re* 
ouirciaent 



Coep] etioo 
cf oth 
^rcde as a 

rule 



Kay be 
required in 
doubti^ 
caece 



Kot 

required 



Keqnl:^ of children under l8, leeal^ J^^' 
for •* bo;irs a veck between 6 a.n. «d 6 P-^;* '^es 
toLaUg ct leact XUh boors 4^'^' 
rea vto ai^J exempt f rai rcgolar attendance . or 
Y^MOLS ctber tban eoployaent. 



Hot required 



Ko prorifiion* 



ISandatoryi 
aeca 6-18 



annually I 



Kot required 



60 



■ ^ C.r.r.n ,c t....n vit>.l» 30 a.va -^'j J:-r^,ni:,!c "S/.Sri; IXell^h. - ^t have .tU«led .chool x.eul«ly dn«»« tb* 

~*c.dUR r.octh.. berli^nc of r^Hc echcol In ht« dl.trlct 1. wbiert to .he p.ovltlo . 

Si A IM vr.o fcttalM the cj'e of l6 after tU ber, .^nc or ^ F ^^^^^^^^ ^^^^^^ Itea C. 4. 
rrul'ory ttt«tK«uicc Itv for tsut "''^^^^I^:;:^ ' /''^"^uenl a lc::2e period then the .-uHaxa tern of the P«Ulc tchcoa jn 

55 put children 15 y*«r«» of ftc? e'C"*^ •^'""'^ ft-^eu-*» 

caiplvilne the fctb erftdo. 




BEST COPY MMli»l£ 



"Sm^i V*— SUMMARY ht STATES CF SCHOOL AT:S!n>A.SX2 • 



StAte 



Codpttltory 

School 
Atteodancc 



retwl»tlve 

School 
AttrruUnce 



Mlnlaua 

Cvhool 

Rtqulrcd 



Mluicktia 
Attend AAce 
Rc^ulr<?d 



^t^ec^lons Frcn S'?hool Attendance Other TbAo 
Thca^ Usttd Aa CGomon To AH States 



T 



6-21 XWO school Pull term 
daysi fit ft 

rule 



Chl}lr<>n vho nr* 1** or cT*r ir.l ar* foimd to Ve Inca^x^l^ cf rrcflti-jr 
frcn futaht'r »cnool att^ndnnco; live norc ttum 2 nliea frtn a tiblic 
•chcol If th':y arc i\r^^r 10 >"e»r« of ne* unlesi public tnasoorcatlca 
Is prr/lr.cd within 1 alio of hoae; or if Vf veen 10 end 16 ye^rs of 
ftge, ll»*e oore than 2j nlJcs f rca a public school public 
tronsportntlon la proviO«^d vUhln 1^ nlleu of hcce.iSi 

Chllirea vho have coct?lcted hi^h school; arc 15 acd find It oecesaftty 
or eivlcablc to leave school bccauae of fi^lly re^a or reraoiiil vel- 
fftre acd are able to obtiio c^ploynent certificates; are lU, IItc in 
ftn area In vlilch contlnnatlca achools arc eetabllshed, have cor.pleted 
the dth cjrudc, and are cither re^rilarly or lawfully caplcyed or unable 
profltaMy to pursue further rccular school work; ere exruaed for 
Other rcaaons d^eoed suTflclont by the appropriate euthorltica. 



V. VS. 



7-16 



6*21 180 daycZ§? Full tem 



Vis. 



6-20 



9 Dontbs 



7-lT 



6 months 



Pnll tem 
In cf tl'ttt 
of 3st 
class, 6 
nonths In 
•11 other 
eltlea; 6 
fK>otha In 
towns »nd 
YlUftgea 

Pull tem 



Children vbo have ccrolcted high school; hav« been sranted vorr. 
nits, subject to Ct*ite and Federal Labor lavs and res^stlons, pro- 
vid^ that a vork pcmlt n.%y not be granted on behalf of any ycuth of 
nozTAl Intclllseoce v»*o has not coopleted the 8th grade; are er.cnsed, 
ftfte- earefia Investigation, because of extrcn* destitution (tils 
execration lo not to be aXlc-^d vhen destitution Is relieved by private 
or '^Jbllc means); live nore than 2 exiles frcrs school or school-bus 
rotite bv the shortest Tiractlt^al ro««l or path; are excised for <^bser- 
vatsc of r<*eiaor church oi-dlranees, subject to rules and resuiAtlcns 
preacrlbed by the county surerlnterdent (ldA approved by the cc^-ir.ty 
board of education. 

Children vho have coopleted hl^h scnooi; nave ccripiotea ow: grice una 
are attending a vocatiocal or aault education school fuU-tlre In lieu 
of ttterilance at any ctber school. 



ChUdrea vho have coapletcd the 8th grade; are excised by the district 
school board upon request of parent or guapdlan 6\;atlng the reasons 
vhy atterdance vould vork a hnrdshlp; are excluded for l^gal reasons 
froa the rcc'ilT 5chr»ol attendance In on area vhere there are no 
prtnlslons for schooling these children. 



Z!l H B ?-X. *PP^ved T^llry 31, 1959. repealed th« c«opul=ory school attendance lav for Vlrglnl.. However, H.B. f -X, e??roved 
i^lX sl. 1959/"c«blo» cc^Iic". clUc;, cli cerUla towr,s la certain cases and under certain circu»..tances to prcr/lie for the 
eS^JulSr/ attcodaDte of children betv.en'thc asea of «cv.n a.-.l upon th, public schools of thla State acd to provide p*r^. 

tl^rfor violations". Th.: cx< iptlo:,a app.:ir to be the cuxe as th:ie ll=tcd uba/e «:c'.or Itcn fc. with tnc folloving adi-tion; . . . 
li^ sch^rbLrd 1 on reco~cr4atl=n or th.* principal, th. su;..rlntcadcnt of schc-.lc and the Jud^e of the ^^vcolle and '.-r-estle 
JcJaUo^ coSTof such county or city, or on recc«nendution o.- tie Superintendent of PuUlc ^struction, excuse frcn t..cr.^^... *. 
r ,ool any pupll who In their or his Jui.^;.-nt cannot benefit fro= education at such schODl, provided no such child sn*-^ t-- .3 
t^cufed Sf-^skthc wrl^crco,"^^ ol p-irents or gunnllan be jlven; and provided furtner that nctwlthatanJi=5 any '-tr.er ?r=vl- 
Iloarof^- '- «Jt thi icho ^bL^^l SIU.U Txruse f atterdunce ct ccl.ool any pupil vhois jarcnt, cuarUlan or ether jeraoa bx/lr.s 
JlSiv of •■.:ch"u. . ccnsclenttcusiy cb-vcts to hla attendance a. .u=h school as Is available, when such fact 1. attested :y the 

»v.jrn 9Utta?nt of tucU jarctit, fcuardlau or other person." resulted frin coftdl- 

Ek VUl3 tern My be cxu-tUv-d for cuch tlr.; as necesanry to r-jxi'.e up any or all of the lest tlae «rtilch may have resui.ea irui cw»i 
tlvu of w--ather, contaKlouo dUe.-scs, or other calsiiltous ciuses, or co a result of hoUdaya. 

ZU t:» r-rtide r*'iulr<..-.rnt for children V,, or for chlldivn 1- -./ho cannot profitably pursue further school work. 

7^ ra« board of education loiulatloa at prejcnt Is fr;rj bl:*.h ta a?.e 21. . ^ . t. *r<. 

m Cv*plc?[on or t.o.t ..dvancJd curse cf st^dy offcrcl by -.'.c y.^lL-. ochoola of th, dlBtrlet In "^'^f „^^'\f "4"".:l^V--3rt-ey 
♦•Tr- '-.u vhlclicvcr oricrs the noot odvane-l course. ri--plo:/:-.cr.t -.f lUltcrate minors over 17 y-suro of age Is prohlb^.ed un-.33 t-.ey 
toiw'itt leeular attc-uluncc- ut a public eve:ilnc school or a f.ij.-.oi. :f edalt and vocHtlorjil cducntlon. 
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cation For 
f>4ployncnt 
peralta . 



}*iyclclan*ii 
Certificate 
For atplpy- 
aent 



Coatlnuatloo Or r^rt-tlDC 
Cchool AttexvUnce 



School Ccn6UR*«» 
Authori;:Atioii 
Frequency 
Act upoa 



n 



Special CenoQi 
For liwudlcG'-pe4 

Or Sr^clftl 
Bendllce Within 
Kcptil nr Cer.sui: 
X2 



Ko edtjcttlon* 
al requ5rc- 
Mntf but 
school record 
it required 



5th BTfide for 
cbildrcD Ih 



ttth grede for 
asy youth of 
consal Inte?.* 
licence 



Kcquin?d EstablUhnent cf part-tl»c cocllnunlion or even- 

ing clftBtea of Icea than coUe£:c g"^* auth- 
orlxed for porsonn over Ik yetra cf uee wtio aro 
eble to profit from such instruction. Attendojice 
Id not corptacoiy* 

Where 6uch achoolo are estabUcbwi, attendance io 
xrouired reqiUred of minors betvecn 1^ and 16 not cttend- 
In^ fuU-tine school, for tourc t veek betvecn 
d a.ia* and 5 p.m. on acbool days and between 
8 a.n* and 12:30 p.a* on Saturdays during the 
public achool tern, except for those for wliaa at. 
tendance vould be Injurious to hccUh or vbo arc 
excused f r<3a rcetUtr echool attendance for rca- 
aoua other than ecploywent aa described under 
Itca 6. Ectabllthner.t of ccstlnuatlon acboolc le 
not nandatory* hovcver, the board of directors In 
organized dlr.trlct6 having 15 or nore oinora who 
vould be required to attend cay eetubllsh such 
schools on r<^que6t of 25 adult rccidcnta. 

Kcquired Continuation cchcols nay be estcbllBhed under 
cuttaority of county boards of education. 



Kandatoryi every 5 years Kcqulrcd 
ueea 7*20 



Mandatory, annually, 
ac^a 5*21 



Kcquired 



Mandatory, annually, 
a^ea ^-21 or of cuch 
ages aa otherwise xoay be 
deterained by relation 
' of the State. board of 
education /6h 



Required 



18 ( /65 ) Required Required of vmarrlcd nlnora under 3t> follows; Kandatoiy, annuaUy, Baquired 

^ " At least 6^ hours each week if recularly and lav- u^cs k^20 



fully eaploycd Rvay frcn hcct; full-time If 
uncnployed; half time if employed *xt hone. 
Continuation schools moat be establiched in places 
over 5,000 poptOatlon vhererer 25 l^rsona qu&li- 
fled to attend request establlchaent. 
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CcRpIetion of 
bth's^e and 
the achool 
board record 
required 



Kot 

required 



Ko provision* 



Mandatory, annually, 
aces 6»21 



Kot required 



•Dcemptlons froa coopuUory public school attendance cocaon to all Statea Include t>»e following: 

1. Childn^n vhose physical or nental condition la such as to prevent or render ^"f ^^^^^^^^^^^^^^ ^^of 
all stftle- cMld4n vho a-e ab)c to profit by specialized inctructlon are rcqulrt^d to attend sccic foro of school. nl-,o, 
iLltlt; 5ats 'i^^ulr^ cMldrin Jandlcapp^d^ojely beca-oxc of deafness or blindness to attend private schools or State 
Inttltutlons ettfctllthpd for children thus tandlcarped . ) 

2 Children v'lo -rcelve rcrjJo- IrntructloD by ccmpeKnt tetchers (come States require certification of teachero) In a prl- 
JIU^T^hlH or «hcS oi"t (nnr.cls. l.«n».l-.r., crd T^xac mention only private ond raroehla ecl.ools) 

duH* ^.Tilntu^ Hhool yc«- in su-vct3 pi^ccrlbed for the fv.bUc cchoola ur^ In a manner fultatle to children of the 
frJ ^r?"* - " B-a?^ce:«t" J^a-.e of the .St^te lev, s-.v.e si^fclflc re^uirenents of nonpublic cchoolo cuch «s 

to'In^lule th^^^^^^^ . i^tud; of t^.t State ConctUutUr.s, a ctuiy In cood cltlzt.O.lr, 

and cfthc the i^.sllch lancjisu the bads of Instruction ir: till f jbj>>ct5. } 

3. Chlld^n «re excused for ter.pcrary a^.crce becuuue of r^rconal .icVreo., 5^/''^'/^'^;^^^^^^ 

other lnourr.o;,ntBble condltlcn or clrcinttc.c.., or ci--:;e tcccptnble to the tcachc-r, principal, or superintendent. ^T-e 
Vlrelnio iiii.te iuw docs not Ine: ..- a ctateaunt in regard to temporary abii»!nce.J 

11.e Trrcprlate prt<edt,r* fcr naV.Jr.K application for exemption fro., r-eular .chool attend:.r.ce and for approving and reconllns eurt» 
actlor. haa not been inadc a j<ii-t cf tblo coripilatlono 
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OAKLAND UNl'. lED SCHOOL DISTRICT 

and 

FAR WEST LABORATORY 

THIS AGREEMENT is made and entered into this day of , 1972, 

by and between the Oakland Unified School District, County of Alameda, 
State of Cal"! »^nia (hereinafter referred to as "District") and Far 
West Laboratory fir fvfucational Research and Development, a non-profit 
organization created pursuant to a California Joint Powers Agreement 
(hereinafter referred to as "Laboratory"). 

WHEREAS, the United States Office of Education has contracted with 
the Far West Laboratory to develop a model of Employer-Based Career 
Education (EBCE) and to test its feasibility through pilot operation. 
(Employer-Based Career Education Model Feasibility Studies, 
Modification #14 to USOE Contract OEC-4-7-062931 -3064 , dated March 1, 
1972), and 

WHEREAS, the Laboratory as part of the contract with the U.S. Office 
of Education is to conduct a pilot Employer-Based Career Education 
Program which will be directed toward the secondary level of education, 
and 

WHEREAS, the parties hereto have mutually agreed to the conditions 
contained herein which set forth the functions and responsibilities 
which the Laboratory and the District have agreed to assume in 
connection with the EBCE Program. 
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NOW THEREFORE BE IT RESOLVED, that the parties do covenent and agree 
to the following conditions: 

A. Principal characteristics of the Employer-Based Career Education 
Program are the following: 

1. Each student's schedule of learning experiences will be tailored 
to his individual educational needs, and the student will 
assume progressively greater responsibility for planning and 
managing his own "^earning program. 

2. EBCE is designed to provide a complete educational experience 
for the student during his enrollment in the program. It 
assumes responsibility for providing each student with opportun- 
ities for acquiring knowledge and skills in the cognitive, 
social, and personal domains as well as vocational and 
avocational exploration and preparation. 

3. Heavy emphasis is placed on the student's active participation 

in real-life work settings and in other aspects of community life. 
The aim is to give the student opportunities to learn by doing 
and by associating directly and extensively with the adult 
community. 

4. Each student's educational progress will be evaluated in terms 
of acquired knowledge and skills rather than in terms of 
courses completed or time served. The student will be required 
to demonstrate his competencies In ways that are appropriate to 
his educational objectives and to his individual program of 
learning. 
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5. Heavy emphasis is placed on active community participation, 
especially to include thi- employing sector. Public and 
private employers will be encouraged to take an active part in 
arranging for learning locations and resources and to provide 
guidance and assistance in managing and facilitating the 
total program. 

Operation of EBCE is to commence in September, 1972 with an initial 
enrollment of approximately 50 students. These students will be drawn 
initially from the final two years of high school. As the program evolves 
they may be drawn also from other grade levels. Prior to September, 1972, 
there will be a pre-pilot stage in which the need exists for utilizing 
the services of approximately ten students as development occurs in cur- 
riculum design, counseling and guidance procedures and training 
experiences in employer environments. The pre-pilot stage begins the 
Fall of 1972. At that time, the FWL will operate the program, with 
plans to turn its operation over to an organization of public and 
private employers during the calendar year 1973. 

B. Far West Laboratory will be responsible for the following: 
Contractual commitments to the USOE 

1. Implementation of the EBCE concept as developed in earlier 
FWL feasibility studies and in operational plans approved by 
the USOE. 

2. Fiscal accounting of all funds allocated to the FWL by the 
USOE for the EBCE program. 
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3. Periodic reporting to the USOE on progress achieved,, 
expenditures, milescone items completed, evaluation findings, 
and other requirements for reporting that have been 
established contractually with the USOE. 

4. Evaluation of the effectiveness of the EBCE program. 
EBCE Program Administration 

1. Establishment of an EBCE Board. 

2. Establishment of the EBCE management and organizational 
structure. 

3. Recruitment, hiring and administration of EBCE personnel. 

4. Lease and operation of its ov;n facilities and equipment. 

5. Dissemination of information concerning EBCE and the 
issuance of public relations materials on this program. 

Student Records and Administration 

1. Development of selection criteria governing admittance of 
students to the EBCE program. 

2. Maintenance of student records for the duration of time that 
the student is in the EBCE program in accordance with the 
Education Code of California. 

3. Determination of credit to be granted OPS students toward 
their individualized programs of study as they enter from 
other schools under the OPS. 

Other FWL Responsibilities 

1. Meeting of health, fire and safety regulations as established by 
the Education Code of California. 

2. Exercise of copyright privileges over instructional materials 
developed in the EBCE program in accordance with standard USOE 
regulations. 
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Oakland Public Schools, /ill be responsible for the following: 

1. Formal designation of EBCE as an experimental school or 
alternative school in the OPS system. 

2. Designation of OPS representatives who will function as the 
primary contact and points of communication with EBCE 
management. 

3. Designation of an OPS representative who will serve as a 
member of the EBCE Board. 

4. Awarding of diplomas to students who complete their high school 
education through EBCE program. 

5. Insuring that facilities used to house OPS students in the 
EBCE program meet state requirements for health, fire, and 
safety. 

FWL and OPS will be jointly responsible for the following: 

1. Selection of students to be admitted to the EBCE program 
from other schools of the OPS. 

2. Determination of mandated requirements established by the 
Education Code of California, and the seeking of waivers as 
deemed necessary for establishment of the EBCE program. 

3. Determination of student records to be maintained for students 
wishing to: (a) return to other high schools within the OPS: 
(b) have their EBCE educational experiences accepted toward a 
high school diploma to be awarded by the OPS; or (c) who wish 
to apply for college admission. 

4. Acceptance of EBCE education as fully qualifying a student for 
graduation . 
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5. Allocation of course credit tov/ard graduation as a result of 
EGCE experience. 

6. Determination of sites where student experiences will occur 
in industry and in the community. 

7. Differentiation and maintenance of separate identities of the 
EBCE program, the OPS Work-Study program and other OPS 
educational programs. 

8. Provision of reciprocal opportunities for OPS and EBCE personnel to 
familiarize themselves with each other's educational programs. 

9. Utilization by EBCE personnel of channels of communication es- 
tablished by OPS with public and private employers and with members 
of the local community. 

E. The EBCE program will achieve the status of an experimental school. 

F. This agreement begins with the date of its approval by the OPS. 

G. This agreement may be amended at any time after such amendmendment 
has been negotiated and mutually agreed upon by the signatory 
parti es . 

This agreement may be dissolved unilaterally provided such dissollution 
has been negotiated by the signatory parties. In the event of 
dissolution, written notice will be provided 30 days in advance of the 
termination of this agreement. 
SIGNATORIES: 



Or. Juhn K. Hemphill Dr. Marcus A. Foster. Secretary 

©•director of Far West Laboratory Oakland Unified School District 
EMC 3^33 



